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PRESIDENT’S PAGE 


by Henry M. Coxe III 


Third World Countries and the Rule of Law 


e called Miami a “Third 

World country.” Sit- 

ting in the comfort of 

The Breakers in Palm 
Beach, U. S. Congressman Tom 
Tancredo (R-Colorado) said, “You 
just pick it up [Miami] and take it 
and move it someplace. You would 
never know you're in the United 
States of America.” 

Recently, I had the privilege of 
welcoming the presidents of our na- 
tion’s bar associations to Miami. It 
was an opportunity to explain that 
if being multicultural in Florida 
is to be condemned, then we affir- 
matively elect to be condemned. If 
diversity is wrong, then we choose 
to be wrong. 

Just weeks earlier in Miami, the 
following organizations held a joint 
meeting: Caribbean Bar Associa- 
tion, Gwen S. Cherry Black Women 
Lawyers Association, Broward 
County Hispanic Bar Association, 
Florida Association for Women 
Lawyers, Wilkie D. Ferguson Bar 
Association, Cuban-American Bar 
Association, Haitian Lawyers As- 
sociation, and T.J. Reddick Bar 
Association. If all of those organiza- 
tions choose to gather together, my 
sincere apologies to Congressman 
Tancredo, but this is the United 
States of America. 

Beyond personally touting the 
numerous cultures within Florida, 
the Miami meeting was an oppor- 
tunity to tell our guests that they 
were in a state where the rule of 
law has been showcased to the 
world. This issue of the Bar Journal 
addresses appellate practice and 
Florida’s history of trial — espe- 
cially appellate courts — which 
constantly embrace the rule of 
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law and have been the envy of the 
world. 

In northwest Florida in Bay 
County of the 14th Circuit, the is- 
sues surrounding Clarence Gideon 
breathed life into the Sixth Amend- 
ment of the U.S. Constitution 
because of the appellate courts. 
In southwest Florida in Pinellas 
County of the Sixth Circuit, in 
addressing all the circumstances 
surrounding Terry Schiavo, our ap- 
pellate courts exercised their final 
decisions invoking the rule of law. 
In southeast Florida in Palm Beach 
County of the 15th Circuit, which 
moved to Leon County of the Sec- 
ond Circuit, the issues surround- 
ing the 2000 presidential election 
reminded the world of our rule 
of law and the value of ultimate 
decisionmaking by our appellate 
courts. In Dade County of the 11th 
Circuit, a young Cuban boy named 
Elian Gonzalez focused the world’s 


attention on how this state and this 
nation, and its appellate courts, 
would deal with the rule of law. 

The rule of law is the principle 
that governmental authority is 
legitimately exercised only in ac- 
cordance with written, publicly 
disclosed laws adopted and en- 
forced in accordance with estab- 
lished procedure. The principle is 
intended to be a safeguard against 
arbitrary governments. The 1918 
Soviet Constitution reflected con- 
cepts cherished by Americans. 
Included are guarantees of freedom 
of speech, freedom of assembly, and 
freedom of religion, in addition to 
assurances of free public education 
and certain economic and social 
rights. It would be an interesting 
conversation to inquire of a citizen 
of the Soviet Union in the 1920s as 
to that person’s understanding and 
appreciation of the rule of law. As 
the world learned during the 20th 
century, the Soviet Constitution 
provided no mechanisms to ensure 
protection of those rights. Unfortu- 
nately, there was no protection at 
the trial level or through appellate 
review. 

It is difficult to imagine Florida or 
this nation compromising the rule 
of law, but as it governs everyone 
and protects our rights, this same 
rule of law allows Congressman 
Tancredo to call Miami a “Third 


World country.” 


Henry M. Coxe III 
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BRAVE NEw 
APPELLATE WORLD 


is the spirit which is not too sure that it is right.” That 
insatiable spirit has never been more prevalent 
than it is today. 

Over the last decade, appellate filings in the state of 
Florida have risen an average of more than 28 percent 
among all of the district courts of appeal and the Supreme 
Court of Florida, and we have become the fourth most 
litigious state in the union. Fortunately, we are part of a 
profession that is willing to stand up for what is right and 
ensure that the rule of law is followed. For as Martin Luther 
King, Jr., noted, “Injustice anywhere is a threat to justice 
everywhere.” 

Over the years, appellate practice has changed dramati- 
cally. Never before had courts mandated that appeliate 
briefs had to be put on disks and mailed to the court along 
with hard copies of briefs. Font styles, size, and standards 
of review are part of our new vocabulary. And with the 
advent of the Internet and the World Wide Web, e-filings 
are becoming not only commonplace, but also mandated 
by the courts. 

ven the way we research has changed. Books are 

becoming antiquated and cost prohibitive. LexisNexis 
and Westlaw have revolutionized the way we research. 
All you need is a computer and Internet access and the 
world is at your fingertips. With that technology comes 
the added responsibility of being current to the nearest 
nanosecond! Do you want to review a clause of the Hague 
Convention? Forget about going to the law library. What 


i udge Learned Hand once said, “The spirit of liberty 


is that anyway? There is no need to spend hours in the 
back room of the once hallowed place. Instead, just point 
and click and you can have an answer in seconds. Do you 
want to see a copy of the transcript of the proceedings 
from a hearing this morning to decide if you should take 
an interlocutory appeal? Who has to wait for couriers when 
the court reporter can e-mail you those transcripts faster 
than you can blink! 
He handled numerous appeals throughout the 
state, and experienced these changes firsthand, 
we became keenly aware that it had been some time 
since a special issue of The Florida Bar Journal had been 
devoted to appellate practice. We approached the Bar 
Journal Editorial Board with a proposal which it readily 
approved. With special thanks to the Editorial Board and 
editorial staff, you have before you our issue, designed 
to take every attorney — not only appellate attorneys 
— from trial preparation through the appeal, because 
you never know when a case you are handling might 
end up on appeal. 

We sought experienced and knowledgeable authors 
who, we believe, provide thoughtful and useful insight in 
all aspects of the appellate process. There is also special 
insight provided by the chief judges from all the district 
courts of appeal in the state. 

We urge you to take the time to review the articles and 
then use them as a future reference guide. After all, to 
paraphrase George Orwell, it is a brave new appellate 
world out there. 


by May L. Cain and William J. Snihur, Jr., Guest Editors 
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THE APPELLATE PRACTICE SECTION 


An Invaluable Resource for Al 
Your Appellate Needs 


by Susan W. Fox, Chair 


an organization of approximately 1400 attorneys de- 

voted to promoting excellence in appellate practice 
in Florida’s state and federal courts. Its members include 
civil and criminal lawyers, plaintiff and defense lawyers, and 
others interested in the appellate process, including those 
who practice primarily at the trial level but are also active in 
pursuing appeals. At our meetings, you can meet opposing 
counsel, get tips to better your practice, brainstorm with others 
who work in your area, market your practice, network, and 
develop credentials. 

The section takes great pride in its publications and CLE 
programs. If you have ever attended the “Conversation with 
the Court” or the famed dessert reception at The Florida 
Bar’s convention, these are the section’s signature events. 
Ongoing CLE programs include an annual board certification 
review course, and “Hot Topics” seminar. Monthly telephonic 
seminars allow attorneys to gain appellate CLE without leaving 
their desks. 

oremost of the section’s publications is The Record: 

Journal of the Appellate Practice Section. The Record 
continues to be published quarterly and consists of scholarly 
articles of interest to appellate lawyers as well as appellate 
news, case updates, book reports, editorial columns, judicial 
profiles, and information regarding board certification. 

A second publication no appellate lawyer can live without 
is The Florida Appellate Practice Guide, a three-ring binder 
that presents invaluable information about the section, and 
detailed information about each appellate court, including 
location and contact information, judicial profiles, phone 
numbers, names of law clerks, the court’s most current “No- 
tice to Attorneys” with its special or local requirements, case 
statistics, court history, and other information. 

The section is also a regular contributor of scholarly articles 


T= Appellate Practice Section of The Florida Bar is 
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to The Florida Bar Journal. 

Another publication not to be missed is the section’s Web 
site: www.flabarappellate.org, which has regular updates, 
section information, upcoming events, and past issues of The 
Record. Finally, the section is publishing a pro se handbook 
later this year for self-represented litigants. 

hile many general practitioners still handle appeals, 

there is a growing trend toward recognition of appellate 
practice as a unique specialty area. In 1993, the Supreme 
Court of Florida directed The Florida Bar to offer a board certi- 
fication in appellate practice. The first attorneys were certified 
in appellate practice in June 1994. Certification is the highest 
level of recognition by The Florida Bar of the competency and 
experience of attorneys in this area of law. 

To be certified in appellate practice, a lawyer must have 
practiced law on a full-time basis for at least five years with 
substantial involvement — 30 percent or more — in appellate 
practice during the three years immediately preceding applica- 
tion. Each certified lawyer must pass peer review; complete 
45 hours of continuing legal education within the three years 
immediately preceding application; and pass a written ex- 
amination demonstrating knowledge, skills, and proficiency 
in the field of appellate practice to justify the representation of 
special competence. Board certification is valid for five years, 
during which time the attorney must continue to practice law 
and attend Florida Bar-approved continuing legal education 
courses. To be recertified, requirements similar to those for 
initial certification must be met. Not all qualified lawyers are 
certified, but those who are board certified have taken the extra 
step to have their competence and experience recognized. 


Susan W. Fox is an appellate attorney with Fox & Loquasto, 
PA. Ms. Fox is board certified in appellate practice. 
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APPELLATE PRACTICE — A SPECIAL ISSUE 


The Trial the Beginning 
Your Appeal 


by May L. Cain and William J. Snihur, Jr. 


%, bjection!” Ahh, that magic word that an ap- 

_) pellate lawyer wants to see when reviewing 

_ trial transcripts for purposes of taking an 

‘eux® appeal. Appeals do not really commence when 

the notice of appeal is filed; they are born at the trial level 

and it is up to trial counsel to set the stage for the eventual 

appeal. If trial counsel did his or her job properly, “objec- 

tion” will be followed by a specific, legally sound reason 

for the objection. Otherwise, the failure to properly object 

will waive most objections for purposes of review by an 
appellate court.! 

“Fundamental error,” on the other hand, is a concept that 
appellate counsel does not want to have to argue, since it 
is used most often when trial counse! has failed to raise 
a proper specific objection before the trial court in order 
to raise an issue that has not been properly preserved 
for appeal. Fundamental error — error which goes to the 
foundation of the case or to the merits of the action — can 
be brought up for the first time on appeal, even without 
objection in the trial court.” However, it is an uphill battle 
to argue and one that should be avoided, if possible.* 

The trial is, in fact, the beginning of the appeal, and it 
is most important that trial counsel realize this fact when 
trying a case. An appeal is only as good as the record 
made by trial counsel, who should see to it that every trial 
is recorded by a court reporter for purposes of possible 
review. Without a transcript, the trial court’s rulings are 
presumed correct.‘ Trial counsel should be certain that all 
objections are ruled upon by the trial court.° An appellate 
court will not consider for the first time on appeal issues 
not presented in the trial court.® 

It is sometimes forgotten that the initial pleading, 
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whether a complaint or petition, is the foundation for the 
entire case. Failing to research and draft a legally sound 
complaint, petition, or information — or indictment in a 
criminal action — often results in the dismissal of the 
initial pleading, summary judgment for the defendant, 
judgment on the pleadings, a directed verdict, or a judgment 
of acquittal. The failure to timely file a motion to dismiss 
the initial pleading will waive objections for purposes of 
an appeal.’ 

Motions in limine are useful tools. Such motions are 
usually made prior to or at the commencement of the trial 
and set forth a legal basis for the inclusion or exclusion of 
evidence or other allegedly prejudicial material. When the 
ruling is made to admit evidence, trial counsel must make 
a timely objection or motion to strike, on the record, and 
state the specific ground for the objection if it is not ap- 
parent. When the motion is made to exclude evidence, the 
substance of the evidence must be proffered to the court or 
made apparent within the context of the questions asked at 
the hearing on the motion. Pursuant to FS. §90.104(1)(b), 
once the court has ruled to admit or exclude evidence, it 
is not necessary to renew the objection or make an offer of 
proof at trial in order to preserve the assertion of error on 
appeal. The Florida Supreme Court recently approved this 
legislative amendment to FS. §90.104, which had been in 
effect since July 1, 2003.° This is an important development 
in the law because it contradicts the long line of cases which 
held that one had to renew an objection at trial in order to 
preserve the error for purposes of appeal. At the same time, 
it highlights the pitfalls that can befall trial counsel when 
situations involve procedural versus substantive matters.® 
If a party is successful in obtaining an order in limine and 


; 


: 


the opposing party violates the order in limine during the 
trial, a contemporaneous objection must be made to the 
violation of the order in limine, because the failure to do so 
may result in a waiver of the argument that the evidence 
was improperly excluded."° 

In a jury trial, the voir dire itself may raise issues for 
appeal.'! Counsel must renew an objection to the seating 
of a juror before tendering the panel. Trial counsel has a 
duty to renew objections made during voir dire prior to the 
jury being sworn, in order to preserve the issue.’” Improper 
questioning of prospective jurors may also form the basis for 
an issue on appeal — but not without a proper objection.” 

Opening statements may result in a successful appeal 
if trial counsel’s statement is legally improper. A specific, 
contemporaneous objection, a request for curative instruc- 
tion, and a motion for mistrial are necessary to preserve 
this issue for appeal.” 

When witnesses are testifying or documents are being 
offered into evidence, it is imperative that trial counsel be 
alert and make timely and legally sufficient objections. This 
requirement is known as the contemporaneous objection 
rule, which originated in the English legal system as a way 
to preserve error for appellate review." This requirement was 
carried forward and generally adopted in the U.S. If there is 
no objection, or if trial counsel stipulates to the introduction of 
objectionable material without realizing the consequences of 
such action, there is a waiver for purposes of appeal, and such 
objectionable evidence will not form the basis for a successful 
appeal.'® At that point, the only thing appellate counsel can 
do is to try to argue that the admission of the objectionable 
material constituted fundamental error that deprived the ap- 
pellant of due process and a fair and impartial trial, and that 
the trial court had a duty to prohibit the introduction of such 
evidence.'’ However, this is a difficult position to maintain 
on appeal. It is much easier for appellate counsel to have a 
properly preserved record with legally sufficient objections 
set forth in the record by trial counsel. 

At the close of the plaintiff/petitioner’s case in a civil 
action, the defendant should make a motion for directed 
verdict, which must be renewed at the close of all of the 
evidence in order to preserve the record for an appeal.'® 
Similarly, in a criminal case, defense counsel should make 
a motion for judgment of acquittal at the close of the state’s 
case and renew it at the close of all of the evidence.” It 
is possible to try to cure the failure to make a motion for 


directed verdict in a civil case by filing a motion for new 
trial that states that the verdict is contrary to the evidence 
or to the weight of the evidence.”® However, the authors 
would not recommend failing to make the proper motions 
at the proper time, as an outright reversal in the event of 
success on appeal for insufficiency of the evidence is un- 
likely to occur in such a situation; only a new trial might 
be ordered.”! It is important for trial counsel to set forth 
the legal basis for the motions and not make a “bare-bones” 
motion for directed verdict or for judgment of acquittal. 
Such a general claim will result in failure to preserve the 
sufficiency of the evidence issue for appellate review.” 

Closing arguments, like opening statements, must be 
objected to if legally improper. As in the case of an improper 
opening statement, an objection should be made at the time 
of the improper conduct and a request for a curative instruc- 
tion should follow, together with a motion for mistrial. 

In Murphy v. International Robotic Systems, Inc., 766 So. 
2d 1010 (Fla. 2000), the Florida Supreme Court recognized 
an exception to the contemporaneous objection requirement 
in civil cases in the context of improper, but unobjected to, 
closing argument. In Murphy, the court outlined a four- 
point test to determine when a civil judgment could be 
reversed on the grounds that jurors heard improper but 
unchallenged closing argument. A complaining party must 
establish that the unchallenged argument is 1) improper, 
2) harmful, 3) incurable, and 4) has so damaged the fair- 
ness of the trial that the public’s interest in our system of 
justice requires a new trial.”* With this test, the court has 
not totally closed the door on appellate review of unobjected 
to, improper closing argument, but has come as close to so 
doing as due process considerations permit. 

In a jury trial, jury instructions often form the basis of a 
successful appeal so long as the matter is preserved.”4 Objec- 
tions to jury instructions must be timely made (at the charge 
conference, because once the jury has retired to deliberate, 
the objection is no longer timely) and renewed before the 
jury retires to deliberate.” Fla. R. Crim. P. 3.390(d) is quite 
specific that a party must object to the giving or the failure 
to give a jury instruction in order to preserve that issue for 
appellate review. The contemporaneous objection rule ap- 
plies to jury instructions.” The objections should be specific 
enough to alert the trial court to the nature of the objection. 
If a trial court misreads an instruction to the jury, counsel 
must object to preserve the record.?’ 


Appealing to the Court... 
Chief Judge Edwin B. Browning, Jr., First District Court of Appeal 


a jury argument. 


ALWAYS be on time and appropriately dressed. Wait for a judge to finish a question before starting your 
answer. Be courteous and pleasant. Welcome judges’ questions. 


SOMETIMES refrain from using all of your time. Inject some real feeling into your argument. 


NEVER be late; dress conspicuously; say “I didn’t try the case below, so I don’t know the record”; or give 


anal 
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When a jury returns a verdict, trial counsel should have 
the jury polled.’ Any irregularities with respect to the ver- 
dict or the jury’s deliberations should be raised immediately 
before the trial court. 

Proper post-trial motions should be made and all objections 
should be renewed in an abundance of caution. A motion for 
new trial is the most common post-trial motion in both civil 
and criminal cases. It must be filed within 10 days of the 
judgment or verdict in either a civil or criminal case.”° The 
motion for new trial should be made in writing and should 
set forth with specificity all of the grounds for a new trial. 

The appeal time runs from the rendition of the judgment in 
a bench trial or rendition of the verdict in a jury trial.*° Ina 
criminal case, the notice of appeal must be filed any time after 
rendition of the judgment and within 30 days of the written 
order imposing sentence.*! A notice of appeal (with a copy of 
the judgment being appealed attached to it) is filed with the 
clerk of the trial court and must be accompanied by proper 
fees. In a civil case, the notice must be filed within 30 days 
from rendition of the judgment or verdict.* “Rendition” means 
that a signed written order is filed with the clerk of the lower 
tribunal.** A motion for new trial or rehearing may extend 
the time for rendition so long as it is timely and authorized. 
However, caution should be exercised as some situations have 
more specific rules that may not extend the time period. A 
complete list of motions that may extend the time to file an 
appeal are set forth in Fla. R. App. P. 9.020(h).* Oral motions 
will not suspend rendition of an order.” 

Unless the record is protected at the trial level, and a 
notice of appeal is timely filed, an appeal is almost certain 
to be unsuccessful. Often, employing appellate counsel to 
act in an advisory capacity during the trial in order to be 
certain that the record is being preserved for any possible 
appeal may be helpful. Do object! Don’t be shy! A successful 
appeal truly begins at trial. 


' FB v. State, 852 So. 2d 226 (Fla. 2003); Dober v. Worrell, 401 So. 2d 
1322 (Fla. 1981), opinion modified Worrell v. John F. Kennedy Memorial 
Hospital, Inc., 421 So. 2d 1 (Fla. 4th D.C.A. 1981). 
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3 See Farina v. State, 937 So. 2d 612 (Fla. 2006); Keech v. Yousef, 815 
So. 2d 718 (Fla. 5th D.C.A. 2002), cause dism. 829 So. 2d 918 (Fla. 2002), 
reh. den. 2002; Seaboard Airline Railroad Company v. Strickland, 88 
So. 2d 519 (Fla. 1956). 

4 Applegate v. Barnett Bank of Tallahassee, 377 So. 2d 1150 (Fla. 
1979); Lannon v. Foley, 914 So. 2d 518 (Fla. 5th D.C.A. 2005). 

5 Tolbert v. State, 922 So. 2d 1013 (Fla. 5th D.C.A. 2006)(failure to 
obtain court ruling waives objection). 

8 Dober, 401 So. 2d 1323-4. 

7 Abrams v. Paul, 453 So. 2d 826 (Fla. 1st D.C.A. 1984) (holding that 
failure to make timely motion to dismiss complaint waives failure to 
state a cause of action in a civil matter). See also Roberts v. State, 374 
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the trial date [emphasis added] this provision of the statute has not 
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1987). 

" See State v. Neil, 457 So. 2d 431 (Fla. 1984); State v. Slappy, 522 
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exclude juror for cause constitutes reversible error). 

® Joiner v. State, 618 So. 2d 174 (Fla. 1993); Scott v. State, 618 So. 2d 
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1016 (Fla. 2000); Castor v. State, 365 So. 2d 701 (Fla. 1978). 
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Frederickson v. Levinson, 495 So. 2d 842 (Fla 3d D.C.A. 1986)(Failure 
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733 (Fla. 1989); Sawczak v. Goldenberg, 710 So. 2d 996 (Fla. 4th D.C.A. 
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8 FLA. R. Crim. P. 3.450; Thyssen Krupp Elevator Corp. v. Lasky, 868 
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APPELLATE 


Practice — A SPECIAL Issur 


That the Client’s Question 


by Raymond T. Elligett, Jr., and Amy S. Farrior 


n apocryphal story from the days before e-mail 

and faxes tells of an attorney who sent a tele- 

gram to a client, who was not present when the 

jury returned, advising the client that the client 
had won the trial. The per-word cost of telegrams prompted 
the shorthand message: “Justice prevailed.” The client re- 
sponded: “Appeal at once.” The knee-jerk reaction of many 
clients and their counsel is to appeal any loss. However, 
the client’s decision to appeal should not turn on mere dis- 
satisfaction with the result, but on an objective cost-benefit 
analysis. This should include considering the chances of 
prevailing on appeal, the potential outcome if the appellant 
wins part or all of an appeal, and the out-of-pocket costs 
and attorneys’ fees for both parties, particularly if there 
is a basis to tax fees. 


What Is This Going to Cost? 

The client and attorney may have differing views of the 
importance of the cost factor, depending on who bears the 
risk. The client who has a contingency fee arrangement, 
when the attorney has been fronting costs, may give less 
thought to the time and expense of an appeal than a cli- 
ent paying the costs and fees out-of-pocket. The appeal is 
a new proceeding in a new court. The appellant’s costs can 
be substantial. The filing fee for the notice of appeal pales 
in comparison to other costs, particularly when there is a 
large record for the clerk to assemble or a large transcript. 
Depending on the length of the trial, the transcript can cost 
$2,000 per day or more. 

If the appellant faces a money judgment and wants to 
post a civil supersedeas bond to forestall collection, that 
cost also can be substantial (typically a percentage of the 
bond amount), and counsel should start early to obtain a 
bond.' 
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If the attorney is not handling the case on a contingent 
basis, the client may request an estimate of the costs and 
fees. Appellant’s counsel does not control the amount of 
time or costs of the appeal, since the appellee’s answer 
brief may require unforeseen additional time to prepare 
the reply brief and the appellee may request oral argument 
when the appellant was willing to forego it.? Additionally, 
an appeal may prompt a cross-appeal that otherwise would 
not have been taken. 

Alternative fee arrangements can include a flat fee 
or a partial contingent fee. The latter can offer several 
variations. For example, a possible variation would be an 
arrangement by which the lawyer receives a small flat fee 
up front or a lower hourly rate and a partial contingent fee 
based on the results. This can work for parties who hope 
to recover or who face a judgment, with the contingency in 
the latter case based on a percentage of what is saved (if 
anything).*® The old adage that an appeal is likely to cost 
more than anticipated is a good rule of thumb. If there is 
a statute or contract provision that permits the appellee 
to recover its fees if it prevails, the appellant faces that 
additional expense if it loses.‘ Appellate counsel should 
request an advance retainer for the fees and costs of an 
appeal when not taken on a contingent basis. 


What Are the Chances? 

In the first Dirty Harry movie, Clint Eastwood asks a per- 
petrator if he “feels lucky.” While some portion of analyzing 
the appellant’s chances of success on appeal may involve 
subjective beliefs, there are a number of more objective 
criteria the client and counsel should consider. 

First, while the average reversal rates vary somewhat 
from year to year and court to court, they usually are in the 
10 to 15 percent range. The posture of the case may affect 
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those rates, with entry of summary judgments standing a 
greater chance of reversal and appeals from jury verdicts 
presenting a greater likelihood of being affirmed. The 
standard (or standards) of review the appellate court will 
use for each potential issue impacts the chance of success 
and should be taken into consideration. Questions of law 
present the best scenario for reversal, with factual issues 
and rulings subject to abuse of discretion a distant second 
or third.° 

Other questions for evaluating the potential success 
of an appeal include: Was each potential issue for review 
preserved or does fundamental error exist; and was the 
claimed error harmful or harmless?* Of course, an overrid- 
ing concern is whether the case law supports the argument 
that the trial court committed error. Failing to find legal 
authority to support the client’s position usually signals 
a problem. Counsel are permitted to seek an extension, or 
even reversal, of current law, but such an appeal presents 
a greater challenge than arguing that the trial court failed 
to follow controlling or even persuasive precedent. 

Counsel has a duty not to advance a frivolous appeal or 
issue on appeal.’ Pursuing such an appeal could subject 
counsel and the client to liability for attorneys’ fees and 
costs expended by the opposing side.* Explaining to a client 
that an appeal may be frivolous even though the client’s 
position at trial had merit can be a challenge. However, if 
there were credibility issues presented at trial and there 
are no other points to consider for an appeal, the appeal 
has the potential to be frivolous, notwithstanding a strong 
position at trial. 

It is beneficial to educate clients that the role of the 
appellate court is solely to review decisions of the lower 
tribunal for legal error and not to conduct a second trial. 
An appellate court may consider whether the trial court 
applied the correct law, but it will not decide who was tell- 
ing the truth. 


Be Careful What You Ask For— 
You Just May Get It 

A fact that is often overlooked is what might happen to 
the appellant if the appellant prevails. In some situations, 
the desired outcome is clear — a new trial for an injured 
plaintiff who lost on summary judgment or at trial, or a 
directed verdict for a defendant. A party may overlook the 


Appealing to the Court... 


Chief Judge Carolyn Fulmer, Second 
District Court of Appeal : 


ALWAYS spit your gum out before you get to the 
podium. 


SOMETIMES you just don’t need to use all of 
your time. 


NEVER address the judges as “you guys.” 
| 
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fact that an appeal may make matters worse. A new trial 
for a defendant may result in a larger judgment the next 
time around. One defendant’s desire to accept an earlier 
verdict without retrying the case after it won a new trial 
on appeal prompted Judge Fay of the U.S. Court of Appeals 
for the 11th Circuit to quote Oscar Wilde: “In this world 
there are only two tragedies. One is not getting what one 
wants, and the other is getting it.”® 


A New Set of Eyes 

A final recommendation for evaluating the chances of 
success on appeal is that the client should consider having 
an attorney other than trial counsel analyze a potential 
appeal. By the time an appeal is required, the client and 
trial counsel may be so committed to the case that the ob- 
jectivity required to evaluate the advisability of taking an 
appeal may be lacking. Many firms have appellate depart- 
ments that can assist, and, of course, there are appellate 
specialists in other firms. As the title suggests, other than 
the duty to avoid frivolous appeals, the final decision on 
whether to appeal belongs to the client. 


' Counsel may first want to inquire if the other side insists on a 
bond. Sometimes a judgment creditor will not, particularly where 
there is no real concern over the defendant’s ability to pay, since 
the bond premium is taxable. See Elligett & Scheb, Appellate Stays 
and Bonds, 75 Fta. B. J. 33 (May 2001). 

2 Practices vary in the district courts of appeal as to granting 
oral argument. For example, the Second District routinely grants 
oral argument in final appeals where either side requests it and 
rarely in nonfinal appeals. 

3 Contingent fees are not permitted in some cases, such as dis- 
solution or criminal cases. 

* Attorneys’ fees on appeal are addressed in a separate article 
in this issue. See generally & ScHEeB, FLorIDA APPELLATE 
Practice AND Apvocacy, Ch. 13 (4th ed. 2005, Stetson University 
College of Law). 

5 See Elligett & Scheb, FLormpa APPELLATE PRACTICE AND ADVOCACY, 
Ch. 9 (4th ed. 2005, Stetson University College of Law); Sepler, 
Appellate Standards of Review 73 Fa. B. J. 48 (Dec. 1999). 

6 Preservation is addressed in a separate article in this issue. 
For a further discussion of factors appellate courts use to evalu- 
ate appeals, see Elligett & Scheb, The Appellate Decision-making 
Process, 80 F 1a. B.J. 45 (April 2006). 

7 Rules Regulating The Florida Bar 4-3.1. 

8 Fra. Stat. §57.105(1) (2006). 

® Litman v. Massachusetts Mutual Life Insurance Company, 791 
F.2d 855, 859 (11th Cir. 1986)(J. Fay dissenting), reversed en banc, 
825 F.2d 1506 (1987). 
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Understanding a client’s needs 

and aspirations is the first step 
toward offering intelligent solutions. 
Your entire practice is built on this 
principle. And so is ours. 
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AppELLATE PRACTICE — A SPECIAL ISSUE 


Seeking Appellate Review 
How Perfect Your Appeal 


by Steven L. Brannock 


he unfortunate order has just come in the mail. 

Your client just lost, but you are convinced that 

the trial court has committed reversible error. 

You tell yourself (and your client), “If only we can 
get to the appellate court, all will be well.” Knowing the 
goal, the questions start. Can I appeal this order? If so, to 
what court? What is my deadline for appealing? Do I have 
to take the appeal right now or can I wait and appeal the 
order later in the case? What are the mechanics for filing 
the appeal? How much does it cost to file an appeal? Read 
on and your questions will be answered. 


Avenues of Appellate Review 

Every lawyer knows that there is a right to take an 
appeal from a final order. But in theory, some procedural 
mechanism exists to seek appellate review of virtually ev- 
ery order entered by a lower tribunal, even before the case 
is over. We begin by identifying the avenues of appellate 
review and when they are available to your client. 

There are three basic avenues of appellate review: 
Review of final orders, review of interlocutory orders per- 
mitted by Rule 9.130, and review by extraordinary writ. 
To determine whether an order can be appealed and the 
appropriate avenue of review, look at the character of the 
order. First, consider whether the order is a final order 
completely disposing of the case. If so, you have an absolute 
right to an appeal.' 

e Final Orders — The procedure for review is set forth in 
Rule 9.110 and is discussed below. An order is considered 
final when the trial court’s judicial labors are at an end. The 
surest sign that an order is final is when it enters judgment 
for or against a party to the case, completely disposing of 
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all issues relating to that party. Simply put, a final order is 
reached as to a particular party when there is nothing left 
for the court to do to resolve the substantive controversy 
as to that party.” 

If you are appealing from a final order, the notice of ap- 
peal must be filed within 30 days of the rendition of the 
final order.* If the appeal is not filed within this time period, 
the right to appeal is forever lost.‘ The appeal from a final 
order brings before the appellate court all decisions made 
by the trial court during the course of the case.* Thus, any 
issue raised during the case (and properly preserved for 
review) is a proper subject of the final appeal, including the 
trial court’s rulings on the motions to dismiss, summary 
judgment, discovery orders, evidentiary rulings, procedural 
rulings, jury instructions, the verdict form, and decisions 
whether to grant a new trial or to enter judgment as a 
matter of law. 

e Determining Whether an Order Is Final — As noted 
above, the general rule is that the trial court’s judicial 
labors must be at an end as to a particular party for the 
order to be final.® For an order to be final, it must also be 
written and filed in the court file.’ An oral ruling is never 
final. Moreover, the order must have the requisite words 
of finality; that is, a clear signal that a case is over. For 
example, an order merely granting a motion for summary 
judgment or a motion to dismiss is not a final order.’ How 
is the appellate court to know that the granting of this 
motion resolves the case completely? A properly worded 
final order would leave no doubt: “Defendant’s motion for 
summary judgment is granted and judgment is hereby 
entered in favor of defendant on all counts in plaintiffs’ 
complaint,” or “Judgment is hereby entered in favor of the 
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plaintiff for $50,000 for which let execution issue.” It is 
the entry of judgment rather than the mere granting of a 
motion that signals that the court’s judicial labors are at 
an end and the order is final.® 

’ Generally speaking, the order must dispose of all counts 
of the complaint as well as any counterclaim before the 
order is final. Thus, if plaintiff sues in tort and contract 
and the court enters judgment on the contract claim, there 
will be no final order in the case until the tort claim is re- 
solved as well.!° The same holds true for a counterclaim. 
Entry of judgment on the defendant’s counterclaim is not 
a final order until the main claim is disposed of as well." 
However, any order that completely disposes all counts in 
a complaint as to any party is final as to that party. Thus, 
if plaintiff sues defendants A and B and the court enters 
judgment in favor of B, the judgment as to B is final even 
though the case continues as to A. Plaintiff must appeal 
the judgment within 30 days or the right of appeal will be 
forever lost as to B.” 

A judgment may be final even though the court reserves 
jurisdiction to handle a collateral matter, such as the award 
of attorneys’ fees. For example, an order that enters judg- 
ment in favor of the only defendant in the case but reserves 
jurisdiction to award fees is considered final even though 
the trial court’s labors are not yet at an end.'* Attorneys’ 
fees awards are collateral to the main claim and can pro- 
ceed in the trial court even though the matter is on appeal. 
Thus, if you wait until after the court awards fees, you could 
appeal the fee award, but it will be too late to review the 
merits of the case if the 30-day appellate period has passed 
as to the original order on the merits." 

e Nonfinal Orders — If you have determined that the or- 
der is not final, the next step is to determine whether your 
client has a right of interlocutory review under Rule 9.130. 
Orders immediately appealable pursuant to Rule 9.130 are 
generally those orders which should be reviewed sooner 
rather than later in the case. Authority to review nonfinal 
orders is strictly limited by Rule 9.130, which is generally 
construed narrowly.” Appealable matters include orders 
concerning venue,’ orders involving injunctions," orders on 
personal jurisdiction, '* orders that determine the right to im- 
mediate possession of property,’ arbitration orders,” orders 
on class certification,”' orders on certain immunity issues,” 
the right to child custody or immediate monetary relief in 
family law matters,” and orders appointing receivers.” 

There are two important distinctions between final ap- 
peals and nonfinal appeals. First, a nonfinal appeal can be 
taken within 30 days of the order sought to be reviewed or 
it can be reviewed at the end of the case.” In other words, 
the nonfinal appeal is not mandatory. If you choose not 
to take the interlocutory appeal, you can still appeal that 
order at the end of the case. Second, in a nonfinal appeal, 
only the issue giving rise to the right to appeal under Rule 
9.130 can be reviewed. Other issues must await the end of 
the case.” In appeals from multiple nonfinal orders, every 
order sought to be reviewed in an appeal under Rule 9.130 
must fit within the rule.”’ 

© Review of Other Nonfinal Orders — If the order you 
wish to review is not a final order and is not found within 
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the list of reviewable interlocutory orders in Rule 9.130, 
then your only recourse for seeking appellate review is an 
extraordinary writ. In theory, virtually any issue can be 
reviewed by writ, but in practice, the right of review is far 
more restricted. These common law writs are original pro- 
ceedings; that is, an application for a writ is in the nature 
of a new and independent proceeding. The purpose of the 
writ is to ask a superior court to use its supervisory pow- 
ers to compel some action in a lower tribunal. You should 
take the word “extraordinary” seriously. The granting of 
these writs is entirely discretionary and this discretion is 
sparingly exercised. The elements necessary to invoke each 
writ are very specific, and before you seek review utilizing 
an extraordinary writ, you should be certain that the writ 
application satisfies these elements. Although this is not 
always the case, in general, to obtain relief by writ, you 
must show that your client will suffer from irreparable 
harm if the court does not review the order now. The fact 
that your client may have to go through a needless and 
wasteful trial, however, is not considered to be irreparable 
harm.” The only way to determine whether a particular 
order is commonly reviewed by an extraordinary writ is 
by reviewing the case law in the area.” 


To Which Court May | Appeal? 

Critical to your analysis of where you can appeal is 
understanding the appellate jurisdiction of the various 
courts in Florida. You can find a detailed discussion of the 
appellate jurisdiction of every court in Florida in Fla. Const. 
art. V, §§3, 4, and 5 and Rule 9.030. A detailed discussion 
of the jurisdiction of each court is beyond the scope of this 
article. Generally speaking, however, an appeal is taken to 
the next higher court. Thus, nonfinal and final county court 
decisions are appealed to the circuit court,*® nonfinal and 
final circuit court decisions are appealed to the appropriate 
district court of appeal,*! and DCA decisions are reviewed 
(when permitted) by the Florida Supreme Court.” Final 
agency action under Ch. 120 is reviewed by the DCA.* 
Decisions of local governments (such as an action by a 
zoning board) are generally reviewed by writ of certiorari 
in the circuit court.** 

There are exceptions to the general rule that review is 
in the next higher court. Decisions of circuit courts may be 
certified by the DCA for immediate appeal to the Florida 
Supreme Court.* Similarly, the DCA has the discretion 
to review certain county court decisions certified to be of 
great public importance.* The Florida Supreme Court 
also reviews directly trial court decisions in death penalty 
cases and bond validation proceedings and decisions of the 
Florida Public Service Commission.*” 


What Is the Deadline for Taking an Appeal? 

Most appellate deadlines run from the “rendition” of the 
order in the lower tribunal.** An order is considered to be 
“rendered” when a signed written order is filed with the 
clerk of the lower tribunal.** Thus, if the applicable rule 
states that a notice of appeal must be filed within 30 days 
of the rendition of the order, the notice must be filed within 
30 days of the date the signed written order is filed with 
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the clerk. 

Unfortunately, calculating the deadline is more com- 
plicated than just counting to 30. The filing of certain 
post-trial motions postpones rendition. According to Rule 
9.020(h), the filing of an authorized and timely motion for 
new trial or rehearing, clarification, or certification; to 
alter or amend; for judgment notwithstanding verdict or 
in accordance with prior motion for directed verdict, or in 
arrest of judgment; or a challenge to the verdict postpones 
rendition of the order until the order is resolved. In other 
words, the 30-day deadline does not begin to run until the 
court disposes of these timely filed motions. 

Read Rule 9.020(h) carefully as you calculate your 
deadlines. First, to postpone rendition, the motion must 
be listed in Rule 9.020(h). If the motion is not listed, do 
not assume that it will have any effect on postponing the 
30-day deadline. Second, the motion must be filed by your 
client. A motion filed by a co-defendant will not postpone 
your client’s appellate deadline.*° Third, the motion must 
be authorized; that is, the motion must be authorized by 
the civil rules. For example, there is no such thing as an 
“authorized” motion for rehearing from a nonfinal order.*! 
Thus, although a trial judge may consider your motion for 
rehearing from his or her ruling denying your motion for 
preliminary injunction, the motion for rehearing is not 
considered authorized and does not postpone the running 
of the 30-day deadline. Fourth, the motion must be timely 
or it does not postpone the deadline. You must look to the 
rules of civil procedure to determine whether the motion 
was filed on time.* If the motion is not timely under the 
civil rules, the 30-day deadline runs from the original entry 
of the final order! 


The Mechanics for Filing an Appeal 

e Final Appeals — The appeal of a final order is com- 
menced by filing an original and one copy of a notice of 
appeal (attaching order being appealed) with the lower 
tribunal accompanied by the appropriate filing fee, which 
can vary from circuit to circuit.** The lower tribunal then 
forwards the notice to the reviewing court. The court’s 
review will be based upon the record of the trial court pro- 
ceedings which is called the “record on appeal.” The lower 
tribunal will prepare automatically a record for forwarding 
to the trial court consisting of all the original documents, 
pleadings, exhibits, and transcripts of proceedings already 
on file in the trial court, with the exception of discovery 
and routine documents such as notices of hearing.** The 
appellant has 10 days from the filing of the notice to direct 
the lower court clerk to include any additional documents 
in the record or to designate any trial court proceedings 
that should be transcribed and included in the record on 
appeal.*° The appellee has 20 days from the filing of the 
notice to cross-designate any additional transcripts or 
documents for inclusion in the record.“ It is the appellant’s 
responsibility to ensure that the record is complete, and the 
appeal may be lost if the record is not adequate to support 
reversal.*’ Once the record is complete, the case proceeds 
to briefing (with the first brief coming 70 days after the 
notice of appeal), oral argument, and decision. 
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© Cross-appeal — The winning party may also file a 
notice of appeal if that party did not obtain all the relief 
sought. The most common example would be a plaintiff that 
prevailed but did not recover all the damages to which he 
or she was entitled. If the other side has already filed an 
appeal, the other party may file a cross-appeal which is 
due within 10 days of service of the appellant’s notice or 
within 30 days of the . endition of the final order, whichever 
is later. No filing fee is necessary.*® 

¢ Nonfinal Appeals — Appeals from nonfinal orders com- 
mence just as appeals from final orders with the filing of 
two copies of a notice of appeal in the lower tribunal within 
30 days of the rendition of the order from which review is 
sought.*® There are two major differences between appeals 
from nonfinal orders and appeals from final orders. First, 
in appeals from nonfinal orders, the briefing schedule is 
accelerated. The appellant’s initial brief is due 15 rather 
than 70 days from the filing of the notice.** Second, unlike 
final appeals, in appeals from nonfinal orders, the lower 
tribunal does not prepare a record for the appellate court’s 
review. Instead, the parties are responsible to provide 
relevant documents, exhibits, and transcripts from the 
lower court proceedings by way of an appendix filed along 
with the initial brief.*! The appendix should include any 
pleadings, documents, transcripts, or exhibits presented 
to the trial court that are relevant to the arguments being 
made in the brief.** The parties then proceed to briefing 
and decision. Florida district courts of appeal rarely grant 
oral argument in nonfinal cases. 

Once the appeal! has been filed and the record is per- 
fected, you are on your way. Now all you need to do is 
convince the court in your briefs and at oral argument that 
reversible error has been committed and that your client 
is entitled to victory. Good luck!O 
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Effective Brief Writing and 


Oral Argument: 
the Inside Track 


by Judge David M. Gersten 


ry his article is designed to help all practitioners be- 
3 ‘come better brief writers and better presenters at 
- oral argument. To that end, no matter how many 
. briefs a practitioner has written or how many 
arguments he or she has made, it is always possible to 
improve. Further, even though a majority of a practitioner’s 
appeals may have been winners, that outcome may have 
been the result of extraneous factors rather than his or her 
appellate advocacy. Those factors range from having bet- 
ter facts to having sympathetic judges on the panel. This 
article will focus on the fundamentals that consistently 
produce winning appeals. 

This article is solely my view of the appellate process, 
reflecting my nine years as a trial judge and 18 years as an 
appellate judge. While I am certain some of my appellate 
brethren may disagree with my views, I believe that most 
would agree with them. 


The Brief 

First and foremost, the practitioner should always cater 
to his or her audience. The key questions are: “Who is your 
primary and secondary audience” and “What are you trying 
to accomplish?” Your audience is, first, the appellate judges 
and, second, their law clerks, who are lawyers. 

There are some basics that all practitioners should know 
before the brief writing begins. The judge is the person who 
has to read what you write. That judge should never be as 
familiar with your case as you, the brief writer. Therefore, 
it is your job to give the judge only the necessary informa- 
tion that he or she needs to know to affirm or reverse your 
case. 

Next, it is safe to assume that the law clerks will, at some 
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time, also read the brief. Therefore, you should also give 
the law clerks ammunition to lead them to the obvious con- 
clusion that your cases are stronger than your opponent’s 
cases. 

¢ Don’t Try to be Garcia-Marquez or Shakespeare — I 
have read countless briefs that seem to be the product of 
a stifled or frustrated novelist. They cause me to mutter to 
myself, “Gimme a break.” The effective brief writer should 
always strive for simplicity in wording and structure. Re- 
member, you should not try to impress a judge with your 
command of the English language. Rather, present your 
case in a straightforward and simple way that leads the 
judge to conclude that you should prevail on appeal. That 
should be your single focus. Unnecessary fancy language 
and complex concepts should be left to the novelist or pro- 
fessor. 

You, the effective brief writer, should state and argue 
only what is necessary. Leave out repetitive arguments. 
Do not present afterthoughts that distract from your case 
or leave the judge feeling that you were just trying to fill 
up pages because you have a weak case. And, of course, 
avoid footnotes. Although the practitioner may be trying 
to impress his or her client with a long, wordy, and poetic 
document, winning the appeal will impress your client far 
more than a lengthy, losing document. 

The practitioner should strive to make his or her brief 
short, but interesting. Do not recite the history of the liti- 
gation. Appellate judges do not want to know about every 
motion that attacks the sufficiency of the complaint or 
about every amended complaint or pretrial motion. Rather, 
the only information that we want to know is why the trial 
judge was wrong or right. Therefore, you should simplify 
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First, prepare an outline of the 
major points that you want to 
make at oral argument. 
Then, start with the most 
simplified, yet critical 
point. Argue your point in a 
cogent, straightforward manner. 


the issues and write straightforward prose to make your 
point. Strive to get to the heart of the matter as soon as 
possible. Then, buttress your argument with salient facts 
and your strongest law. Make sure to check your work. 
Rewrite, rewrite, and rewrite. One draft of a brief will not 
produce your best work product. 

Next, focus on the case law that you cite. We all know 
that finding a case “on all fours” is often difficult or impos- 
sible, so do not fall into the common trap of citing a case on 
two and a half legs and calling it the seminal four-legged 
case. If the judge falls for it, his or her ever-vigilant law 
clerks will not. The law clerks take great pride in finding 
you wrong. So, what do you do when there is no case on all 
fours? I say, “Tell it like it is.” Tell the reader that there is 
no case “on all fours” and cite the cases analogous to your 
position. Similarly, if confronted by an opponent’s case that 
is better than yours, it probably is not on all fours either 
and you should distinguish it. In short, do not dilute your 
credibility by calling diluted cases “on point.” On that same 
note, it is disheartening to read a brief that does not address 
a milestone case on an important issue. 

e The Order of Importance: Getting the Kernel — The first 
thing I look at in a brief is the summary of the argument. 
This summary is my roadmap to what is right or wrong 
with the case. I will read the appellant’s summary of the 
argument first and then the appellee’s. At that point, I 
am ready to start on the appellant’s argument. I can then 
juxtapose it with the appellee’s argument. 

The simpler the summary of the argument and the fewer 
the number of arguments, the easier it is to read. The easier 
it is to read, the more likely I am to get your point. The 
more likely I am to get your point, the easier it is to glean 
your argument. The easier it is to glean your argument, 
the better chance I have of finding your kernel of the case. 
The easier it is to find your kernel, the easier it is for you 
to prevail. 

Note that the key word in the previous paragraph is 
“easier.” Yes, it is that simple. By keeping your arguments 
to a minimum and making your points easy to read, your 
chances of success will be greater. The logic is simple: If you 
have 10 arguments on appeal and only a few really good 
arguments, why obfuscate the winning points? Therefore, 
concentrate on your strengths, which, in turn, will concen- 
trate your reader’s attention on the important aspects of 
your case. Additionally, by making these arguments easier 
to comprehend and digest, it is easier for your reader to 
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find the kernel of your case. 

In order of importance, after the summary of the argu- 
ment and the argument, the next most important section 
is the citation of authorities. Make sure that your citations 
are accurate, reflect the current law, and are in proper 
Bluebook form. Accuracy is important because it is easy 
to find a correct citation and difficult to find an inaccurate 
one. Further, improper citation form makes your work 
appear sloppy and reflects poorly on you as a brief writer. 
Remember, as an appellate advocate, you want to appear 
fully competent and thorough. 

The other parts of the brief, although necessary, are not 
critical. The statement of the case should be brief, detailing 
the essential aspects of the case and how they affect the 
appellate issues. It is not helpful to restate every plead- 
ing and motion in the case. If the appeal is on a summary 
judgment issue, do not waste the readers’ and your time on 
superfluous matters. Again, stick to the important issues 
and leave out extraneous matters. 

Last, I look to see what relief the appellant is seeking. 
Make sure that you tell the reader what you want as an 
outcome. If you seek a reversal, say so. If you seek a partial 
reversal and a partial affirmance, say so. If you do not tell 
the reader what you want, it will cause confusion, which 
is the last thing an appellate lawyer wants. 


Oral Argument: The Art of Listening and Speaking 

The practitioner must be totally prepared. Total prepara- 
tion means that the practitioner is completely conversant 
with the record. Total preparation also means that you 
can recite all aspects of your, and your opponent’s, cited 
cases. 

There are two common mistakes that appellate advocates 
make at oral argument. The first is coming to oral argu- 
ment with a totally prepared script that regurgitates what 
is in the brief. The second mistake practitioners make is 
not listening to the judges’ questions and the tenor of the 
discourse. 

If you come to court with a prepared script, you will 
quickly learn what it is like to be dropped from a plane 
without a parachute. A well-prepared judge can disable 
your argument and leave you wishing you had chosen 
divinity school rather than law school. Here are my sug- 
gestions: 

© Your Roadmap — First, prepare an outline of the ma- 
jor points that you want to make at oral argument. Then, 
start with the most simplified, yet critical point. Assume 
that the judges have read your brief but that they have not 
completely understood what you wrote. Then, argue your 
point in a cogent, straightforward manner. As an example: 
“This case involves a simple issue. The issue is that the trial 
court should not have granted summary judgment because 
there are material issues of fact concerning the signing of 
the contract.” 

You may feel that this opening is too simple and that 
you are stating the obvious. You are not. In dissecting the 
above opening, the judges hear: 1) this is going to be easy; 
and 2) they only need to hear a questionable material fact, 
and you win. It is that easy. As a general rule, having a 
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complex argument is not good. Therefore, keep the argu- 
ment elegantly simple. 

¢ Your Starting Point — After this simple opening, you 
should start on the major argument of your first point. Use 
your time wisely and try not to repeat anything you have 
said because the judges heard your argument the first 
time. If the judges are not asking questions, do not panic 
and feel that you have to repeat your points. At any stage 
of your argument, if any judge asks a question, answer it 
as directly as possible, pause, and move on. Answer the 
questions honestly, even if you are afraid this might hurt 
your case. There is nothing worse than losing credibility 
with the court. The court may not always remember you 
told the truth, but they will definitely remember if you did 
not. Finish your point and shift into your next point on 
appeal. 

Your next point should follow logically from your previous 
point. I suggest that you do not argue more than three or 
four points. Otherwise, you will not be able to properly pres- 
ent your strong points. Further, you may get bogged down 
on questions on your weaker points and may never get to 
the crux of your case. Time in oral argument is precious, 
and your time goes quickly. Therefore, just like in Florida 
Gator football, managing the clock is very important. 

If a judge asks you a question, it generally means the 
judge has a nagging issue about your case that he or she 
wants addressed, or the judge is trying to use his or her 
question to influence another judge on the panel. If it is a 
nagging question, then you should answer the question as 
soon as possible. If you do not answer the question directly, 
or if you become evasive, the judge will find it difficult to 
listen to your argument because he or she will still be 
thinking about the unanswered question. The last thing 
you want to do is lose one or more judges for the rest of 
your oral argument. 

Practitioners also commonly worry about the answer that 
they think the judge wants to hear rather than the correct 
answer. This is a big mistake. Even a harmful answer does 
not doom your case, and the judge often has a tangential 
concern that may or may not be related to winning or los- 
ing. Remember, the judge also may be just trying to figure 
out your case. 

Sometimes, however, the judge’s question may require 
an answer that goes directly against your position. In that 
event, you should still answer the question directly and not 
worry about the answer’s effect on your appeal. First, you 
gain credibility with the entire court. Second, the question 
may be addressing only one judge’s point of view, and you 
still have two other judges that may side with you. 

Other times, the question posed is asked with the express 
purpose of affecting one or both of the other judges. When 
this occurs, the practitioner becomes a tool of the question- 
ing judge to obtain another vote on the panel. Answer the 
question and use logic or reason to solidify your argument. 
A simple example of a response might be: “Yes, your honor, 
Smith v. Jones does go against my position. However, that 
case is from another district, and I believe that my position 
should be adopted by this district.” 

If you have a sympathetic judge, your response might be 


the perfect opening for that judge to ask you, why? The door 
is then open for you to make an argument that may win 
the day (at least with two judges and maybe even three). 

Often, practitioners ramble and/or repeat what they have 
said if there are no questions from the bench. Remember, if 
there are no questions from the bench, present your basic 
arguments succinctly and ask if there are any questions 
from the bench. If there are no questions, then sit down. 
When the judges do not ask questions, it generally means 
that the case’s resolution is obvious to the judges. 

¢ Your Demeanor — My last point addresses your de- 
meanor in the courtroom. When you arrive at the court- 
house for oral argument, come dressed and ready for battle. 
Do not approach the bench as if you had just fallen out of 
bed. Therefore, it is helpful to arrive early in order to be 
physically and mentally prepared for oral argument. 

Next, avoid bringing pens or other objects to the podium 
and using them in conjunction with excessive hand move- 
ments. Also, bring all relevant information to the podium in 
an organized manner. If the judge asks you a question and 
you have to stumble through your briefcase for the answer, 
you will lose valuable time. Additionally, long pauses are 
awkward. 

Finally, refrain from arguing with the judge or judges. I 
strongly suggest that this is a terrible tactic. Even if you 
think that you are smarter than the judge(s), they will 
not agree. The only thing you gain is an agitated panel. 
Agitating judges does not gain you respect. 

And, pragmatically speaking, judges get the last word. If 
a judge asks you a question and you are in mid-sentence, 
either stop talking or quickly finish your sentence, and 
then defer to the judge. By all means, however, do not argue 
with the judge. Arguing gains enmity, whereas intelligent 
respectful discussion gains respect. Thus, practitioners 
should remember that judicial respect is gained with honey, 
not vinegar. 


Conclusion 

In conclusion, practitioners should always try to simplify 
their briefs. Fewer important issues are better than a scat- 
tergun approach. Further, simple language rather than 
flowery or technical language will be easier to read and 
digest. At oral argument, practitioners should be prepared 
to forthrightly answer the panel’s questions. The most 
productive attitude is one that is polite and deferential. 
Therefore, carefully tread the line between humble acqui- 
escence and firmly advocating for your client.Q 


Judge David M. Gersten is a third generation Miami-Dade 
County judge. He was in private practice from 1975 until 1980. 
He was elected to the Dade County Court in 1980 and to the 11th 
Judicial Circuit Court in 1982 and reelected in 1988. Judge Gersten 
has served on the Third District Court of Appeal since his appoint- 
ment in 1989 and was named chief judge-elect, a position he will 
assume in July of this year. He has taught as an adjunct professor 
at St. Thomas University School of Law in Miami since 1994, and 
also lectures nationally and writes on numerous topics. 


THE FLORIDA BAR JOURNAL/APRIL 2007 29 


| 


PELLATE 


New Rules Amicus Briefs 
Amicus Participation: Avoiding the Fish-eyed Stare 


by Philip Burlington 


he role of amicus curiae in the judicial process 

has changed over time, and the recent amend- 

ments to Rule 9.370 recognize that evolution. 

An examination of the provisions of that rule 
provides an opportunity to address those changes, as 
well as the courts’ concerns and expectations regarding 
the parameters of amicus participation. 

In 2002, the Florida Supreme Court completely re- 
wrote Rule 9.370, adopting the proposed rule submitted 
by The Florida Bar Appellate Rules Committee.' The 
new rule retained the provision that an amicus curiae 
brief could be filed only by leave of court or by consent 
of all the parties. However, in its opinion, the court spe- 
cifically requested that the committee study whether, 
despite the disjunctive language in that clause, leave 
of court should always be required.” In 2005, upon the 
recommendation of the committee, the Florida Supreme 
Court amended Rule 9.370 to eliminate the provision 
that an amicus brief could be filed by consent of all the 
parties.* The rule was amended again, effective January 
1, 2007, solely to address technical issues in subsection 
(c) regarding service of the amicus brief.‘ 

Rule 9.370 currently requires a motion for leave to 
file an amicus brief to identify 1) the movant’s inter- 
est; 2) the particular issue to be addressed; 3) how the 
movant can assist the court in its disposition of the 
case; and 4) whether all parties consented to the filing 
of the brief. 

The requirement that the movant identify his or her 
interest in the proceedings reflects the most funda- 
mental shift in the role of amicus curiae over the last 
century. The original description of an amicus curiae 
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was an impartial individual, usually a lawyer, who ad- 
vised the court regarding an interpretation of the law 
solely for the benefit of the court, and not for the benefit 
of any litigant. However, now an amicus is expected 
to have some interest in the case and, in fact, there is 
precedent that a proposed amicus with no cognizable 
interest should be denied leave to appear.® 

The most common amicus curiae consist of industry 
or public interest groups who have a unique perspective 
or expertise that can assist the court in its disposition 
of the case.’ However, concern has been expressed that 
such briefs “are often attempts to inject interest-group 
politics into the ... appellate process by flaunting the 
interest of a trade association or other interest group 
in the outcome of the appeal.”® 

Another authorized category of amicus curiae is an 
individual or entity that has an interest in some other 
case that may be affected by the court’s decision, even 
if only by its precedential effect.? However, a party will 
not be granted amicus curiae status if it has a direct 
interest in the litigation that would have permitted it 
to have intervened in the proceeding.’° 

Subsection (a) of Rule 9.370 also requires the mo- 
tion for leave to identify the particular issue(s) to be 
addressed in the amicus brief. These issues must be 
derived from the briefs of the parties to the litigation, 
since an amicus does not have standing to address is- 
sues not raised by the parties." 

The motion for leave to appear must also explain how 
the movant can assist the court in its disposition of the 
case.'? Courts have expressed concern with amicus cur- 
iae briefs that simply restate the arguments of the party 
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they support. These can include collecting background 
or factual references that merit judicial notice or pre- 
senting arguments informed by a particular expertise, 
such as that of an industry or public interest group. 
Additionally, an amicus can assist by arguing points 
that may be too far reaching for emphasis by a party 
intent on winning a particular case or by explaining the 
impact a potential holding might have on an industry 
or other affected group." 

Subsection (b) of Rule 9.370 addresses the contents 
and form of the amicus brief and states that the brief 
must comply with Rule 9.210(b), but should omit a 
statement of the case and facts and may not exceed 20 
pages. This provision is consistent with the preexist- 
ing case law holding an amicus should not argue the 
facts at issue in a case,’ nor attempt to interject into 
the proceedings matters outside the record.'® While 
amici are not entitled to inject new legal issues into a 
proceeding, they are not confined solely to arguing the 
parties’ theories in support of a particular issue.'’ 

When the Florida Supreme Court rewrote the amicus 
curiae rule in 2002, it also provided for the first time 
that the amicus curiae brief must be served no later 
than five days after the service of the first brief of the 
party it supports.'* That provision was amended, effec- 
tive January 1, 2007, to clarify that the same deadline 
applies to the petition or response of the party being 
supported by the amicus curiae.'® Rule 9.370(c) grants 
the presiding court leave to permit later service of the 
amicus curiae brief and to specify the time within which 
an opposing party may respond, but states that service 
of an amicus curiae brief does not alter or extend the 
briefing deadlines for the parties. 

While Rule 9.370 does not specifically authorize 
submission of a post-opinion amicus curiae brief, 
Florida precedent authorizes such participation.”° The 
allowance of such briefs after issuance of a decision 
is consistent with the original concept of an amicus 
curiae which includes, “friendly intervention of counsel 


to remind the court of some matter of law which has 
escaped its notice, and in regard to which it appears to 
be in danger of going wrong.””! The authority for grant- 
ing post-opinion participation must be derived from the 
inherent power of the court, since Rule 9.370 does not, 
by its terms, grant it. 

Historically, the courts have welcomed amicus partici- 
pation because “it is for the honor of a court of justice to 
avoid error.””? Unfortunately, that appreciative attitude 
has diminished somewhat over time to the point that 
one jurist has recently stated, “I have decided that it 
would be good to scrutinize these motions in a more 
careful, indeed a fish-eyed, fashion.””* The best way to 
avoid such piscatorial skepticism is to comply strictly 
with Rule 9.370 and to submit a concise amicus brief 
that is truly helpful to the court’s disposition of the 
case.Q) 


! Amendments to Florida Rules of Appellate Procedure, 827 
So. 2d 888 (Fla. 2002). 

2 Id. at 890. 

3’ Amendments to Florida Rules of Appellate Procedure, 894 
So. 2d 202 (Fla. 2005). 

4 Court Rules, Florida Order 06-27 (Fla. October 26, 2006). 

5 See Taft v. Northern Transportation Co., 56 N.H. 414, 416 
(1876); Olcott v. Reese, 291 S.W. 261 (Tex. App. 1927). 

6 American College of Obstetricians v. Thornburgh, 699 F.2d 
644 (3d Cir. 1983) (order denying group of law professors 
leave to appear as amicus curiae because they do not purport 
to represent any individual or organization with a legally 
cognizable interest in the subject matter at issue). 

7 Ryan v. Commodity Futures Trading Commission, 125 F.3d 
at 1063 (7th Cir. 1997) (J. Posner in chambers); Rathkamp v. 
Dept. of Community Affairs, 730 So. 2d 866 (Fla. 3d D.C.A. 
1999) (adopting Ryan). 

8 National Organization for Women, Inc. v. Scheidler, 223 F.3d 
615, 617 (7th Cir. 2000). 

10 See Premiere Industries v. Mead, 595 So. 2d 122 (Fla. 1st 
D.C.A. 1992); Ryan, 125 F.3d at 1063. 

1! See Acton II v. Fort Lauderdale Hospital, 418 So. 2d 1099, 
1100-01 (Fla. 1st D.C.A. 1982); Turner v. Tokai Financial Ser- 
vices, Inc., 767 So. 2d 494, 496, n.1 (Fla. 2d D.C.A. 2000). 


Appealing to the Court 
Chief Judge Gerald B. Cope, Jr., Third District Court of Appeal 


pellant did not file. 


ALWAYS be prepared. Be courteous. Know the standard of review. Know what is in the record and 
present it in the brief in the required light. Check the subsequent history of the cases you cite. 


SOMETIMES in urgent cases, move to expedite the appeal. Such cases include those involving genuine 
disputes about child custody or support, criminal cases in which there is a legitimate claim that the 
appellant is entitled to immediate release, cases involving a cloud on title to real estate, and cases in 
which a pending transaction is being delayed by the appeal. 


NEVER file a déja vu appendix. A déja vu appendix is one in which you place the same documents in 
your appendix that your opponent’s appendix already contains. One copy is enough. If you are represent- 
ing a respondent/appellee, you should rely on the appendix already filed by the petitioner/appellant. 

The appendix of the respondent/appellee should be reserved for those documents that the petitioner/ap- 
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2d 522, 523 (Fla. 4th D.C.A. 1996). 

16 Dade County v. Eastern Airlines, Inc., 212 So. 2d 7 (Fla. 1968); 
Hillsborough County Board of County Commissioners v. Public 
Employees Relations Commission, 424 So. 2d 132 (Fla. 1st D.C.A. 
1982). 

Keating v. State, 157 So. 2d 567, 569 (Fla. 1st D.C.A. 1963). 

'8 Amendments to Florida Rules of Appellate Procedure, 827 So. 
2d 888, 922 (Fla. 2002) (adding subsection (c) to Rule 9.370). 

'8 Court Rules, Florida Order 06-27. 

2° Lewis v. Bank of Pasco County, 346 So. 2d 53 (Fla. 1977) (post- 
opinion amicus participation authorized with motions for clarifica- 
tion and rehearing); Southern Bell Telephone & Telegraph Co. v. 
Florida Dept. of Transportation, 668 So. 2d 1039 (Fla. 3d D.C.A. 
1996) (amicus permitted to file post-opinion motion for clarifica- 
tion); Demars v. Village of Sandalwood Lakes Homeowners Assoc., 
Inc., 625 So. 2d 1219 (Fla. 4th D.C.A. 1993) (amicus brief accepted 
post-opinion to address motion for rehearing). 

1 Taft v. Northern Transportation Co., 56 N.H. 414, 416 (N.H. 
1876). 

2 The Protector v. Gerring, 145 Eng. Rep. 326 (A.D. 1686) cited in 
Krislov, The Amicus Curiae Brief: From Friendship to Advocacy, 72 
YALE L. J. 694, 695 1963, quoted in American College of Obstetri- 
cians v. Thornberg, 699 F.2d at 645. 

23 Ryan, 125 F.3d at 1063. 


Philip M. Burlington is a partner in the law firm of Burling- 
ton & Rockenbach, P.A. He is a board certified appellate attorney 
whose practice has encompassed over 600 appeals, including trial 
level preparation and assistance. Mr. Burlington received his B.A. 
degree at Johns Hopkins University in 1975, and his J.D. from the 
University of Florida in 1978 and was admitted to The Florida 
Bar in 1979. Since 1998, Mr. Burlington has served as chair of the 
Academy of Florida Trial Lawyers’ Amicus Curiae Committee and 
is a member of its board of directors. 
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The World Wide Web and 
E-filing in Florida 


by Robert Craig Waters 


™ n the mid-1990s, the World Wide Web! exploded onto 
the scene as an entirely new medium. Its potential for 
_ disseminating large quantities of information quickly 
~/ = and interactively had barely been tapped. More than 
a decade later, the Web has matured considerably but it still 
is evolving in ways that remain substantially unpredict- 
able. As the Web enters its adolescence, however, trends 
that were unforeseeable a decade ago are readily appar- 
ent today. The biggest and most significant trend is that 
virtually all forms of information, entertainment, and com- 
munications are being converted rapidly into Web-based 
forms. Telephones based entirely on Internet protocols? are 
a viable and financially successful technology. Many cell 
phones now act like small computers with Internet access, 
and computers have built-in cell phones and other devices 
that access the Web wirelessly. Movies and television can be 
viewed on the Web. Electronic documents are commonplace 
and almost always found in Adobe’s portable document 
format, which surpassed early rivals* — only to face new 
competition from an emerging Web format called XML.* 
Information essential to professionals — particularly the 
legal profession — can now be obtained or transmitted in- 
stantaneously without regard to distance in the paperless 
environment of the Internet. 

For Florida’s appellate practitioners, the Web’s promise 
of transformation has brought clear successes but remains 
an unfinished business. An early success occurred in 1997 
when the Florida Supreme Court began broadcasting all 
of its oral arguments live on the Web — and also via satel- 
lite and cable television, a pioneering and much imitated 
effort that now reaches more than three million Florida 
households. The use of redundant forms of transmission in 
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addition to the Web remains common today, in part because 
the Web still has not fully transcended some of its own 
limitations. This is especially true when the data involved is 
voluminous. Web video transmissions, for example, require 
huge amounts of information to stream over the sometimes 
tenuous paths of the Internet. This can result in poor video 
quality or a complete failure of the transmission. Indeed, 
Web content today typically supplements — but does not 
completely replace — the more traditional media that gave 
it birth. Newspapers have lost circulation to the Web, but 
Web-based newspapers have not replaced their paper coun- 
terparts nor even reduced the industry’s profitability. 

For much the same reason, Westlaw and LexisNexis legal 
research databases are now available via the Web but also 
by the traditional connections used in the pre-Web world 
and on CDs. Law libraries still thrive, though there is an 
increasing push to put materials online’ or at least to con- 
dense them into CDs or DVDs. Electronic filing (e-filing) of 
court records, though officially encouraged by the Florida 
Supreme Court since 1997,° remains the exception rather 
than the rule in state courts, but for reasons that have less 
to do with the Internet’s limitations than with the legal 
landscape of Florida. Indeed, the federal court system has 
now successfully implemented its PACER’ e-filing and ac- 
cess portal nationwide. 

But the pace of change in Florida is also clearly picking 
up momentum. Several organizations and committees 
now are looking, for example, at some of the legal and in- 
stitutional hurdles that have made e-filing problematic in 
Florida. One of the biggest challenges was exposed, ironi- 
cally, when a few Florida clerks of court began placing large 
numbers of their filings on the Web. Amid complaints that 
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confidential or sealed information was finding its way onto 
these Web sites, Florida’s chief justice imposed a limited 
moratorium, in November 2003, on the placement of court 
records on the Web.* Studies by both judicial and legisla- 
tive workgroups later identified a number of problems that 
needed to be resolved. The biggest problem was a conflict 
between the proper application of exemptions to the public 
records law and the public’s right to access court records. 

As a result, the Supreme Court in 2006 created a Com- 
mittee on Access to Court Records’ that will investigate how 
Florida’s complex public records laws impact court filings. 
Florida has perhaps the most liberal public records laws 
of any jurisdiction, but their broad scope has led to the cre- 
ation of statutory exemptions that may number more than 
a thousand. All of these statutory exemptions arguably are 
absorbed” into the Rules of Judicial Administration, which 
provide that judicial records are also exempt or confidential 
under the rules if Florida statutes make them exempt or 
confidential." 

This is a crucial problem affecting the move to e-filing 
because confidential or sealed material must be redacted, 
and the sheer number of statutory exemptions makes 
thorough redaction highly difficult. When all records were 
kept on paper, redaction could reasonably be done at the 
time an original document was photocopied. This last level 
of protection was removed to some extent when clerks 
began putting records on the Web, but it will become a far 
more serious problem as Florida moves to a Web-based e- 
filing and retrieval system similar to PACER. Any system 
of electronic filing and distribution of public records can 
only work efficiently if the redaction process is automated. 
Automation can work only if computer programmers know, 
with certainty, the fields of information their software must 
redact before the records are made visible on the Web. 
Given the vagaries of the current public records law regime, 
certainty is impossible. Whittling down the exemptions to 
a manageable number was expressly identified by the chief 
justice as a task “of critical importance.” 

Another structural hurdle arose from the fact that 
Florida’s clerks of court, unlike in the federal system, are 
independently elected constitutional officers who also are 
the custodians of records that belong to the courts. There 
were early concerns that different clerks might adopt dif- 
ferent and incompatible e-filing systems, resulting in a 
hodge podge of systems that varied greatly from county to 
county. Such concerns were warranted in light of earlier 
problems caused when law enforcement and other execu- 


tive enforcement agencies purchased computers or software 
that could not readily transfer information to the judicial 
systems, even when that information was crucial to a 
judge’s decisionmaking. Addressing this concern, the chief 
justice’s order noted that, “before public access to electronic 
document systems will be allowed, the clerks of court must 
be prepared to comply with technical and substantive 
standards adopted by the [clourt.”’* These standards will 
include the method of access and redaction." 

The clerks have been active participants in the ongoing 
discussions about e-filing, and the chief justice authorized 
the clerk of Manatee County — widely recognized as a 
pioneer in Florida’s ongoing move to e-filing — to develop 
a pilot program in his county.’ Its successes and failures 
will greatly influence the ongoing statewide effort. Subse- 
quently, an electronic court records workgroup has been 
meeting to discuss how e-filing will work on a statewide 
basis. Their work has strongly favored a uniform statewide 
portal, somewhat like PACER. Partly as a result of all of 
this work by these various groups, the chief justice, in 2006, 
reduced the scope of the 2003 moratorium. 

Despite the moratorium, enormous amounts of informa- 
tion produced by the state courts are routinely placed on 
official Web sites. Every district court’’ and every circuit 
court'* now have Web sites. The Florida Supreme Court 
continues to maintain the world’s oldest appellate Web 
site. It is now the primary vehicle for notifying both the 
public and the media about opinions issued, developments 
in high-profile cases, and other events of the moment.’® 
In addition, the Office of the State Courts Administrator 
maintains a separate Web site designed to assist the lower 
courts in all of their administrative duties and to provide 
information to the public about major projects, studies, and 
other current information.”’ Many of these sites include 
online dockets, extensive collections of attorneys’ briefs, 
historical and biographical information, and self-help forms 
for litigants who do not have lawyers. 

Now it is clear the major development in the first decade 
of the 21st century is that Florida’s appellate lawyers 
— and indeed the entire profession — will move to e-filing. 
In fact, some of the appellate courts in Florida now require 
e-filing of briefs and some other filings. After the hurdles 
that held Florida back have been cleared, attorneys will 
be able to file their documents using a Web-based system. 
Once the redaction problem is resolved, the way will be 
clear to make Web-based retrieval of all e-filed documents 
available to the public at large. Many crucial decisions 


Appealing to the Court... 


NEVER do anything to diminish your credibility in the eyes of the court. 


Chief Judge W. Matthew Stevenson, Fourth District Court of Appeal 
ALWAYS comply with the rules, the deadlines, and the customs of the court. 


SOMETIMES you can win the war by surrendering a battle; one need not contest every point. 
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remain to be made, but the direction the courts will take 
is now clear. 


1 Originally, the World Wide Web was only a new and smaller 
portion of the much older and larger Internet. Robert Craig Wa- 
ters, An Internet Primer for Florida Legal Researchers, FLA. B. J. 
12 (Nov. 1996). Today, there is no practical distinction between the 
two. The child has engulfed its parent. 

2 IP phones are a merger of traditional phones and the Web in 
the sense that they use the basic technology of the Internet to 
transmit conversations, the first truly major change in the basic 
technology of the telephone since Alexander Graham Bell. This 
was a development foreseeable even in the Web’s infancy. Jd. at 
30. 

3 See id. at 28-30 (discussing rival formats of the mid-1990s). 

* XML, or the extensible markup language, is a complex varia- 
tion of the original and far more limited Web language, HTML, 
or hyper text markup language. Because XML can readily be 
changed into an unlimited number of dialects, the legal profession 
through organizations like the National Center for State Courts 
is attempting to develop a common “dialect” that will work for all 
legal purposes. See www.ncsconline.org/D_Tech/gjxdm/. Portable 
document format continues to be the dominant form of electronic 
document technology for this reason. 

5 One example is HeinOnline, www.heinonline.org/HOL/Wel- 
come. 

6 Amendments to the Rules of Judicial Administration-Rule 
2.090-Electronic Transmission & Filing of Documents, 681 So. 2d 
698 (Fla. 1996) (amending the Rules of Judicial Administration 
effective Jan. 1, 1997). 

7 See PACER, pacer.psc.uscourts.gov. 

8 In re Committee on Privacy & Court Records, Fla. Admin. Order 


No. AOSC04-4 (Feb. 12, 2004) (replacing nunc pro tune an earlier 
order dated Nov. 25, 2003) (on file with the clerk of the Florida 
Supreme Court). 

® See In re Committee on Access to Court Records, Fla. Admin. 
Order No. AOSC06-27 (Aug. 21, 2006) (on file with the clerk of the 
Florida Supreme Court). 

0 The so-called “absorption doctrine” remains controversial. In 
its order creating the Access Committee, the chief justice expressly 
declined to decide whether it is a legally valid doctrine. Id. at 2. 

Fra. R. Jup. ADMIN. 2.420(c)(8) (previously numbered as 
2.051(c)(8)). 

In re Implementation of Report & Recommendations of the 
Committee on Privacy & Court Records, Fla. Admin. Order No. 
AOSC06-20 (June 30, 2006), at 6-7 (on file with the clerk of the 
Florida Supreme Court). 

13 Td. at 8. 

Td. 

16 In re Interim Policy on Electronic Release of Court Records, 
Fla. Admin. Order No. AOSC06-21 (June 30, 2006) (on file with 
the clerk of the Florida Supreme Court). 

7 See Florida’s District Courts, www.ficourts.org/courts/dca/dca. 
shtml. 

18 See Florida’s Circuit Courts, www.ficourts.org/courts/circuit/ 
circuit.shtml. 

19 See Florida Supreme Court, www.floridasupremecourt.org/. 

20 See Florida State Courts, www.ficourts.org/index.shtml. 


Robert Craig Waters is communications counsel and director 
of the Public Information Office of the Florida Supreme Court. A 
1979 graduate of Brown University, Waters went on to work for four 
years as a Florida journalist before graduating from the University 
of Florida College of Law in 1986. 


LEGAL PROFESSIONAL LIABILITY COVERAGE FOR AMERICA’S GREATEST LAW FIRMS 


Protecting America’s law firms is the special expertise 

of Great American’s* Professional Liability Division. 
Insurance for attomeys by attomeys: we bring a thorough 
understanding of the law to all our business relationships. 
Our service is prompt, accurate, proficient. 


Are you invincible? 
Are you insured? 


Contact: 
Patti French 


APPLY ON-LINE! 
800.299.4331 


appgaap 


GreatAmericanLawyer.com 


GREATAMERICAN. 
INSURANCE GROUP 


*Rated “A” Excellent by A.M. Best, as of February 19, 2007 © 2007 Great American Insurance Company. All rights reserved. 


THE FLORIDA BAR JOURNAL/APRIL 2007 37 


= 
2. 


~ APPELLATE PRACTICE — A SPE 


IAL ISSUE 


Motion Practice in the 
District Courts Appeal 


by Kristin A. Norse 


“otion practice is a function of both trial and 
appellate litigation. In the trial court, the 

' _ primary method of moving a case forward 
A. preparing it for trial occurs through the 
use of pretrial motions. Pretrial motions can be critical in 
shaping a case and resolving issues on their merits prior 

to trial. 

In appellate courts, however, the focus of the judicial 
process rests primarily on the written briefs. Although 
motions and oral arguments have their role in this process, 
the merits of an appeal are almost always decided based 
upon the arguments presented in the briefs. Because the 
briefs form the cornerstone for an appellate decision, appel- 
late court procedures likewise center on the briefs. In this 
context, motion practice in the appellate courts, in some 
respects, departs from the normal procedure; it asks the 
court to address an isolated issue in the appeal, perhaps 
even before the appellate record is complete, without the 
knowledge that a thorough review of the record and the 
briefs might provide. 

In addition, trial counsel often gains a certain level of 
confidence in the predictability and uniformity of a trial 
court’s resolution of motions. Such confidence is not as eas- 
ily attained by appellate counsel. Trial motions are filed 
with and decided by an individual judge assigned to the 
case. They are generally resolved only after counsel has 
had the opportunity to argue the motion to that judge and 
to address any concerns the judge may have regarding the 
motion or the relief requested. By contrast, the infrequent 
motions filed in appellate courts are dispersed among a 
number of judges with whom counsel may have had no 
contact before the motion is decided. While appellate opin- 
ions are published and provide guidance to counsel (and 
perhaps other judges) in future appeals, appellate orders 
entered on motions are usually unpublished and known 
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only to those parties and their counsel who receive them. 

These unique characteristics of appellate motion prac- 
tice provide challenges for the appellate practitioner. The 
type of motion practice that is successful before the trial 
court may be unsuccessful, or even a liability, on appeal. 
A familiarity with the motion process on appeal and the 
most common motions filed in appellate courts is essential 
to increase the efficacy of such motions. 

The most common motion filed in an appeal is a mo- 
tion for an extension of time. Pursuant to Florida Rule 
of Appellate Procedure 9.300(a), a motion to extend time 
“shall” contain a certificate that the moving party’s counsel 
has consulted with opposing counsel and is authorized to 
represent that opposing counsel has no objection or will 
otherwise promptly file an objection. At least one district 
court has indicated that it routinely denies motions that 
lack this certificate.' It may be advisable to specifically title 
the motion “unopposed motion for extension of time” when 
opposing counsel has acquiesced to the extension to provide 
the reviewing judge or staff an immediate understanding 
that the motion is not contested. 

The antithesis of the motion to extend time is the mo- 
tion to expedite an appeal. Although these motions are 
not often granted, perhaps this is because they are often 
unwisely filed. Generally, no individual appeal should take 
precedence over others filed by equally anxious litigants. 
However, some isolated cases merit an expedited review, 
most notably those involving the placement and best in- 
terests of children (dependency or termination of parental 
rights cases or cases that have resulted in a change of 
custody). Even in a case in which expedited relief may 
be appropriate, however, it is imprudent to file numerous 
motions to extend time for the filing of a brief and then, 
once the brief is filed, to the court and opposing counsel 
to expedite the case. Instead, counsel should file a prompt 
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motion to expedite at the commencement of the case with 
a proposed schedule for the filing of briefs — a schedule 
with which counsel intends to comply. 

Another common procedural motion is a motion to 
strike all or a portion of the opposing party’s brief. These 
motions are filed when the brief violates some procedural 
rule; for example, by including extra-record facts or fail- 
ing to include any record citations in the statement of the 
facts. In general, these motions should be used sparingly, 
and only after a strategic assessment as to whether the 
motion will be helpful. A motion directed at minor rule 
violations will have little or no substantive effect on the 
case and may be perceived by the court as an unnecessary 
delay or expense tactic. In some cases, the movant may 
be calling more attention to a fact rather than convincing 
the court to ignore it. Because the focus of the appellate 
court rests on the briefs, it may be more effective to point 
out any serious procedural errors in the brief.” However, 
if the foibles contained in the brief are such that they will 
negatively affect a party’s ability to respond effectively to 
the arguments raised or the court’s ability to comprehend 
or review the case, a motion may be advisable. 

A relatively rare, but sometimes vital, motion is a mo- 
tion to relinquish jurisdiction to the circuit court. In direct 
appeals of final orders, once the notice of appeal is filed, 
jurisdiction vests in the district court and the circuit court 
is precluded from revisiting the final judgment.* In some 
cases, however, a simple clarification by the circuit court 
might assist the appellate court in its review and contribute 
to judicial efficiency. For example, in some cases the trial court 
has entered an order that is intended to be final but lacks the 
“magic language” to make it so. In such a case, relinquishing 
jurisdiction to permit the trial court to correct the error is 
more efficient than dismissing the appeal and requiring the 
appellant to refile the notice of appeal in the future. A motion 
to relinquish jurisdiction may also be worthwhile when the 
trial court has not properly explained the reasoning for its 
decision and some explanation is either required by law or 
would assist the appellate court’s review. 

The one dispositive motion a party may file is a motion 
to dismiss the appeal. This motion is used most often to 
question the appellate court’s jurisdiction, including the 
timeliness of the appeal.‘ This type of dispositive motion 
should be filed as soon as practicable to forestall unneces- 
sary action by the appellate court on the merits of the ap- 
peal.® If the motion is filed before the appellate record has 
been prepared, the motion should include an appendix that 
provides the court with any document necessary to decide 
the motion. Regarding voluntary dismissals, it is important 
to note that the filing of a notice of voluntary dismissal does 
not always result in the dismissal of the appeal; a district 
court has the discretion to reject the appellant’s request, 
retain jurisdiction, and proceed with the appeal.® 

Probably the most common substantive motion filed in 
appeals is the motion for appellate attorneys’ fees. In almost 
all cases, a party cannot recover appellate attorneys’ fees 
unless that party files a motion with the appellate court 
and obtains a ruling that the party is entitled to his or her 
appellate attorneys’ fees.’ A motion for appellate attorneys’ 
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fees must be served “not later than the time for service of 
the reply brief.”° The motion must specify the basis upon 
which fees are requested, whether under the provisions of 
a designated contract or by reference to a specific statute. 
It is important to note that costs, unlike attorneys’ fees, 
are taxed by the lower tribunal based upon a motion that 
must be filed with that tribunal within 30 days after the 
appellate court issues its mandate.’ Thus, no motion for 
costs should be filed in the district court. 

Parties often give short shrift to motions for appellate 
attorneys’ fees, even though in many cases the amount 
of attorneys’ fees is substantial and may even exceed the 
amount of the underlying judgment. With so much at 
stake, the attorney filing such a motion should submit a 
detailed motion, supported with appropriate legal research 
and argument. The attorney should also specify the type 
of order that is requested. In some cases, an award of 
attorneys’ fees might be contingent upon the outcome of 
further proceedings. In others, there may be more than one 
basis for attorneys’ fees and the differing bases may result 
in dissimilar awards. The more accurately and completely 
the motion addresses these issues, the greater the likeli- 
hood that the resulting order will provide appropriate and 
detailed relief. 

Once an opinion has issued, the parties may file motions 
for rehearing, motions for rehearing en banc, motions 
for clarification, motions for certification of a question or 
conflict to the Florida Supreme Court, or some combina- 
tion of these motions. The motions must be timely and the 
contents must comply with the requirements of Rules 9.330 
and 9.331(d). Note that these rules contain very specific 
requirements for motions seeking a written opinion when a 
per curiam affirmance has issued” and for motions seeking 
a rehearing en banc." 

It is important to note that Rule 9.330(a) permits mo- 
tions for rehearing and clarification regarding “an order.” 
As a result, a party may seek rehearing of orders as well as 
opinions. This may be critical for addressing an oversight 
in an order on appellate attorneys’ fees, such as the failure 
to specify on what grounds the fees were granted or the 
failure to make the granting of attorneys’ fees conditional 
on the result of further proceedings. 

No discussion of appellate motions would be complete 
without addressing the filing of responses to motions. Rule 
9.300(a) provides, “A party may serve one response to a 
motion within 10 days of service of the motion.” The Fifth 
District has held that the use of the word “may” in this 
rule means that no response is required and, therefore, 
the failure to file a response should not act as a waiver of 
any objection to the entry of an inappropriate order.’ As 
noted in Mercury Casualty Co. v. Rural Metro Ambulance, 
Inc., 909 So. 2d 408, 410 (Fla. 5th DCA 2005), however, 
other courts have denied motions for rehearing directed to 
orders awarding appellate attorneys’ fees when the movant 
did not initially respond and object to the motion for fees. '* 
A practitioner is better safe than sorry; it is advisable to 
respond to each appellate motion to which the practitioner 
has any objection. 

Appellate motion practice may appear to be shrouded in 
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secrecy. Motions are filed and orders issued without any 
interaction between the litigants and the courts. Appellate 
practitioners can obtain a clear view, however, by taking 
steps to familiarize themselves with the appellate courts’ 
procedures for handling motions. While motions may not 
be the norm in an appellate proceeding, their effective use 
may prove crucial in some cases.Q) 


1 See Merritt v. Promo Graphics, Inc., 679 So. 2d 1277, 1277 (Fla. 
5th D.C.A. 1996); see also Publix Supermarkets, Inc. v. Arnold, 707 
So. 2d 1161 (Fla. 5th D.C.A. 1998) (imposing sanctions of $250 
against counsel who misrepresented in certificate that he had 
contacted opposing counsel when instead he had delegated the 
task to his secretary or assistant). 

2 In this respect, it is important to note that the judges assigned 
to hear a motion in the district court of appeal are often not the 
judges assigned to hear the merits of the appeal. In the Second 
District, motions filed before the case is perfected are randomly 
assigned to “motions panels” as they arrive, and that panel may 
or may not include judges from the panel of judges thereafter 
assigned to decide the merits of the case. In the Fourth and Fifth 
districts, a case is assigned a “motion(s) panel” when it is filed, 
which is a separate and distinct panel from the panel of judges that 
will ultimately decide the merits. Under these circumstances, a 
motion intended to strategically inform a judge who will decide the 
case about the merits of the appeal will fall flat. More importantly, 
a judge deciding the motion will not have the familiarity with the 
record, nor the need to become familiar with it in the future, that 
may be required to appropriately analyze the issues raised in the 
motion. An appellate practitioner may want to inquire as to how 
the relevant district court of appeal assigns and determines mo- 
tions before filing motions with the court. This information may 


be readily available through a call to the clerk’s office or a perusal 
of the court’s official Web site. 

3 Fa. R. App. P. 9.600; cf’ Fia. R. App. P. 9.130(f) (addressing 
jurisdiction of the lower court in nonfinal appeals). 

‘ There are also motions to dismiss that argue the appellant’s 
acceptance of the benefits of a judgment estops the appellant from 
pursuing reversal on appeal. See, e.g., Grant v. Wester, 679 So. 2d 
1301 (Fla. 1st D.C.A. 1996). These motions are rare, however, and 
even more rarely granted. 

5 As acorollary to this principle, some appellants file a “motion to 
determine jurisdiction” if, to protect themselves, they have filed a 
notice of appeal regarding an order for which the appellate court’s 
jurisdiction is debatable. This permits the court to address jurisdic- 
tion before briefing and other work is expended on the appeal. 

6 See Hammer v. State, 779 So. 2d 410, 411 n.1 (Fla. 2d D.C.A. 
2000). 

7 But see Bissmeyer v. Southeast Bank, N.A., 596 So. 2d 678, 679 
(Fla. 2d D.C.A. 1991) (involving appellate attorneys’ fees in probate 
actions). 

8 Fra. R. App. P. 9.400(b). 

R. App. P. 9.400(a). 

10 See Fa. R. App. P. 9.330(a). 

1 See Fa. R. App. P. 9.331(d)(2). 

12 See Mercury Casualty Co. v. Rural Metro Ambulance, Inc., 909 
So. 2d 408 (Fla. 5th D.C.A. 2005). 

13 See Green Cos., Inc. v. Kendall Racquetball Invs., Ltd., 658 So. 
2d 1119 (Fla. 3d D.C.A. 1995). 


Kristin A. Norse is a career attorney at the Second District 
Court of Appeal with Judge Chris W. Altenbernd. Before joining 
the court in 1999, she worked in private practice, primarily in the 
areas of civil litigation, family law, and appellate practice. She 
received her J.D. from Boston University. 
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APPELLATE PRACTICE — A SPECIAL ISSUE 


Appellate Standards of Review 


by Harvey J. Sepler 


ince 2000, when Florida Rule of Appellate Proce- 
“ dure 9.210(5)(b) was amended, all briefs filed in 
» Florida appellate courts must include explicit ref- 
erence to the standard of review applicable to each 
issue raised in the appeal. And, while the rule is directed 
to appellate courts, practitioners at the trial level would 
be wise to couch their arguments, and their presentation 
of evidence, around the standards that guide trial judges 
in their decisions and, at the same time, establish records 
for use in the appellate courts. 

There are three main standards of appellate review that 
practitioners will confront: de novo, abuse of discretion, 
and competent substantial evidence. (There are, of course, 
others — such as the clear and convincing evidence and 
manifest weight of the evidence standards! — but they are 
less common and more case-specific). 

These three main standards can conceptually be bro- 
ken down to decisions of law and decisions of fact. Thus, 
when the appellate court is asked to interpret a statute or 
contract, for example, and there are no factual resolutions 
that must be made, the reviewing court is essentially in 
the same position as was the trial court and the standard 
of review is de novo. On the other hand, where the mat- 
ter is fact-specific — where it entails resolving conflicting 
facts or determining the factual sufficiency in a case — the 
appellate court will often defer to the trial court for such 
determinations and the standard of review is whether the 
record contains competent substantial evidence to support 
the order under review. Finally, when the challenged action 
is one that is ordinarily left to trial court discretion — such 
as the admission of evidence or the administration of trial 
— the standard is whether the lower tribunal abused that 
discretion. 

De novo review, or “free review,”” means that “although 
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the trial court is presumed to be correct, the appellate court 
is free to decide the legal issue differently without paying 
deference to the trial court’s review of the law.” In these 
purely legal matters, the appellate court stands on the same 
footing as the trial court. Examples of decisions of pure law 
in which the appellate court applies the de novo standard 
include reviewing orders dismissing a complaint,’ enter- 
ing summary judgment, directed verdict or judgment of 
acquittal,° interpreting a statute or contract,® suppressing 
evidence (legal matters only)’ and determining whether a 
criminal sentence exceeds the statutory maximum.* While 
evidentiary rulings are most often reviewed under the 
abuse of discretion standard, there are some rulings that 
may be reviewed under the de novo standard; for example, 
whether evidence falls within the statutory definition of 
hearsay’ or, in the case of novel scientific evidence, whether 
a particular scientific principle or testing procedure is 
generally accepted by the relevant scientific community."® 
Each of these rulings can be reviewed as a pure matter 
of law; they do not rest upon the determination of factual 
aspects of the case. 

In contrast, where the rulings are fact-specific, appellate 
courts are more prone to defer to trial courts to make such 
decisions. This is so because trial courts are in a better 
position to assess the characteristics of testimony or other 
evidence they admit." This is the case, e.g., when assessing 
witness credibility or assigning weight to the evidence.” 
This is also the case when the appellate court looks to the 
evidentiary basis behind a jury verdict and nonjury find- 

Other examples of the use of the competent substantial 
evidence standard include determining a party’s earning 
capacity in a child support case” and factual findings in 
rulings on a motion to suppress. 
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Finally, a great many decisions made in the administra- 
tion of trial proceedings are left to the trial court’s discre- 
tion and appellate courts will not disturb them absent 
an abuse of discretion. Examples of discretionary court 
decisions include the granting of continuances,’® allowing 
jurors to ask witnesses questions,'’ and limiting voir dire 
or opening and closing statements."* 

Sometimes, orders on review involve mixed questions of 
law and fact which require the practitioner to parcel out 
the different aspects of the order and apply the standard of 
review appropriate to each. For example, when challenges 
are brought to the admissibility of novel scientific evidence, 
the appellate court will apply a two-part analysis to imple- 
ment the Frye test set forth in Frye v. United States, 293 
F. 1013 (D.C. Cir. 1923): 1) whether a particular scientific 
principle or testing procedure is generally accepted in the 
relevant scientific community (de novo standard); and 2) 
whether the testing conditions are substantially similar to 
commonly accepted testing conditions for that particular 
principle (abuse of discretion standard).'? Some statutory 
analyses involve both ultimate rulings of law (de novo stan- 
dard) and factual findings (competent substantial evidence 
standard).”° And, in some sentencing decisions in criminal 
cases, courts have used several standards of review within 
the same issue.”! 

Whether we use former 11th Circuit Court of Appeals’ 
Chief Judge Godbold’s description of appellate standards 
(“[I]f you do not [couch arguments in accordance with the 
applicable standard of review], you may find you get up 
there on appeal and [the judge is] playing by basketball 
rules and you're proceeding under football rules.”),” or 
simply follow the requirements of Florida Rule of Appel- 
late Procedure 9.210(b)(5), vigilant adherence to appellate 
standards of review is critical.O 


! See generally Holland v. Gross, 89 So. 2d 255, 258 (Fla. 
1956). 

2 See CuiLpREss & Davis, 1 FEDERAL STANDARDS OF REviEw §2.14, 
276 (LEXIS Pub. 3d ed. 1999). 

3 PapOVANO, STANDARDS OF REVIEW IN CRIMINAL CasEs 5 (unpub- 
lished manuscript of address to Florida Public Defender Associa- 
tion seminar (Feb. 17, 1999)). 

* See Fox v. Professional Wrecker Operators of Florida, Inc., 801 
So. 2d 175 (Fla. 5th D.C.A. 2001). 

5 See Landis v. Allstate Ins. Co., 546 So. 2d 1051 (Fla. 1989); Ritz 
v. Florida Patient’s Compensation Fund, 436 So. 2d 987 (Fla. 5th 


D.C.A. 1983); D.R. v. State, 734 So. 2d 455 (Fla. Ist D.C.A. 1999). 

6 See Aramark Unif. & Career Apparel, Inc. v. Easton, 894 So. 2d 
20 (Fla. 2004); Burns v. Barfield, 732 So. 2d 1202 (Fla. 4th D.C.A. 
1999). 

7 See Conner v. State, 803 So. 2d 598 (Fla. 2001). 

8 See Demps v. State, 761 So. 2d 302 (Fla. 2000). 

® See Burkey v. State, 922 So. 2d 1033 (Fla. 4th D.C.A. 2006). 

10 See, e.g., General Motors Corp. v. Porritt, 891 So. 2d 1056 (Fla. 
2d D.C.A. 2004). 

1! See Zack v. State, 911 So. 2d 1190 (Fla. 2005). 

2 See State of Florida Highway Patrol v. The Forfeiture of Twenty 
Nine Thousand Nine Hundred and Eighty ($29,980.00) in U.S. 
Currency, 802 So. 2d 1171 (Fla. 3d D.C.A. 2001) (nonjury); White 
v. State, 446 So. 2d 1031 (Fla. 1984) (jury). 

18 See Berges v. Infinity Ins. Co., 896 So. 2d 665 (Fla. 2005) (jury); 
North American Islamic Trust, Inc. v. Muslim Center of Miami, 
Inc., 771 So. 2d 1227 (Fla. 3d D.C.A. 2000) (nonjury). 

14 See Jones v. Jones, 920 So. 2d 800 (Fla. 5th D.C.A. 2006). 

15 See Caso v. State, 524 So. 2d 422 (Fla. 1988). 

16 See Myers v. Siegel, 920 So. 2d 1241 (Fla. 5th D.C.A. 2006). 

17 See Jimenez v. State, 928 So. 2d 508 (Fla. 3d D.C.A. 2006). 

18 See King v. State, 790 So. 2d 1253 (Fla. 5th D.C.A. 2001) (voir 
dire); Stockton v. State, 544 So. 2d 1006 (Fla. 1989) (closing); Maleh 
v. Florida East Coast Properties, Inc., 491 So. 2d 290 (Fla. 3d D.C.A. 
1986) (opening). 

19 See General Motors Corp. v. Porritt, 891 So. 2d 1056 (Fla. 2d 
D.C.A. 2004). 

20 See North Florida Women’s Health & Counseling Services, Inc. 
v. State, 866 So. 2d 612 (Fla. 2003). 

21 See Blanco v. State, 706 So. 2d 7 (Fla. 1997) (mitigating circum- 
stances in capital case). 

22 Godbold, How to Communicate with Appellate Judges, Address 
to the Annual Convention of the International Society of Barris- 
ters, Marco Island, Florida, 18 Int’, Society or BarrisTERS Q. 274 
(1983). 


Harvey J. Sepler, J.D., Ph.D., has been an assistant public 
defender (appeals division) in Miami for 20 years. He is a fellow 
in the American Academy of Appellate Lawyers and has served 
on The Florida Bar’s Appellate Court Rules Committee, Appellate 
Practice Section (executive council), and the Criminal Law Section 
(chair, executive council). He has also taught appellate law classes 
at the University of Miami School of Law for almost two decades. 
This article is adapted from the author’s more detailed chapter 
titled Appellate Standards of Review, FLorinA APPELLATE PRACTICE 
(6th ed., The Florida Bar 2006). 
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APPELLATE PRACTICE 


by Valeria Hendricks 


Which Writ Is Which? A Trial Attorney’s Guide to 
Florida’s Extraordinary Writs 


n the course of trial practice, 

an attorney may receive an 

interlocutory ruling for which 

there is no right of immediate 
appellate review, but without such 
review, the client’s case is severely 
prejudiced or even destroyed. If, 
upon reviewing Florida Rule of Ap- 
pellate Procedure 9.130, the attorney 
determines the ruling or action may 
not be appealed immediately, he or 
she must then consider whether a 
petition for an extraordinary writ 
may provide the necessary relief. 
This article offers trial practitioners 
a synopsis of the extraordinary writs 
most courts use to review interlocu- 
tory orders and actions. 


Writ of Certiorari 

A petition for writ of certiorari is 
generally used to review 1) quasi- 
judicial orders of county, municipal, 
or state agencies that cannot be ap- 
pealed to the district courts of appeal 
under the Administrative Procedure 
Act; 2) orders of circuit courts acting 
in their appellate capacity; and 3) 
nonfinal orders of lower tribunals 
that are not subject to interlocutory 
appeal under Florida Rule of Appel- 
late Procedure 9.130(a).! Certiorari 
is the most frequently used writ to 
review orders that cannot otherwise 
be directly appealed to a higher tri- 
bunal. 

The practitioner should be aware 
of two initial considerations before 
filing a petition for writ of certiorari. 
First, a petition for writ of certiorari 
filed more than 30 days after the 
order’s rendition in the lower tribu- 
nal will be dismissed for lack of ju- 
risdiction.” Second, the Florida Con- 
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stitution does not vest ~~ 
the Florida Supreme 
Court with jurisdic- 
tion to issue writs of certiorari.* 

* Quasi-judicial Local Agency Action 

“Quasi-judicial” action occurs 
when a local agency applies a law 
or official policy to a controversy. For 
example, a city or county commission 
decision on a zoning or develop- 
ment application is a quasi-judicial 
action subject to review by a writ 
of certiorari.‘ Some statutes also 
provide for certiorari review of deci- 
sions of certain state agencies. For 
example, F'S. §322.31 (2006) provides 
that decisions of the Department of 
Highway Safety and Motor Vehicles 
that deny, cancel, suspend, or revoke 
a driver’s license are reviewed by a 
writ of certiorari. 

The procedure for review of such 
local agency action is governed 
Florida Rule of Civil Procedure 1.630 
because circuit courts, as opposed 
to district courts of appeal, review 
local agency action.*® Rules 1.630(b) 
and (c) provide that a complaint, as 
opposed to a petition, for writ of cer- 
tiorari must be filed in the appropri- 
ate circuit court within 30 days of the 
order’s rendition, i.e., when a signed, 
written order has been filed with the 
clerk of the agency.® The practitioner 
should be aware that motions for 
rehearing of the agency action may 
not toll the 30-day jurisdictional time 
requirement for filing a complaint 
for a writ of certiorari in the circuit 
court.’ 

On certiorari review of a quasi- 
judicial order of a local agency, the 
circuit court’s standard of review 
is limited to determining whether 


the agency 1) complied with proce- 
dural due process, i.e., notice and 
hearing; 2) observed “the essential 
requirements of law”; and 3) based 
its ruling on competent, substantial 
evidence.*® 

Review of the circuit court’s de- 
cision in a certiorari proceeding 
involving quasi-judicial local agency 
action is by filing a petition for writ of 
certiorari in the appropriate district 
court of appeal. The district court of 
appeal’s standard of review is limited 
to determining whether the circuit 
court 1) complied with procedural 
due process requirements and 2) ap- 
plied the correct law.’ With respect to 
the latter requirement, however, it is 
not enough to allege simple or “mere 
legal error” on the part of the circuit 
court. Rather, the error must result 
in a “miscarriage of justice.” 

¢ Orders of Circuit Courts Acting 
in Their Appellate Capacity 

District courts of appeal review by 
writ of certiorari decisions of circuit 
courts acting in their appellate ca- 
pacity. The aggrieved party must file 
a petition for writ of certiorari in the 
appropriate district court within 30 
days of rendition of the circuit court 
appellate order.'! The same narrow 
standard of review as for circuit court 
orders involving local agency action, 
i.e., compliance with procedural due 
process and application of the essen- 
tial requirements of the law, governs 
the district court of appeal’s review 
of circuit court appellate decisions. 
Examples of circuit court appellate 
decisions that have warranted cer- 
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tiorari review by a district court of 
appeal include orders dismissing an 
appeal for failure to timely serve a 
brief;'? applying the incorrect law in 
granting appellate attorneys’ fees;'* 
applying the incorrect substantive 
law on review of a county court’s 
decision in a criminal matters; and 
reweighing the evidence presented to 
the lower tribunal.” 

¢ Nonfinal Orders Not Subject to 
Review Pursuant to Rule 9.130 

Most appellate courts use writs of 
certiorari to review nonfinal orders 
not otherwise subject to immediate 
appeal under Rule 9.130. A petition 
for writ of certiorari to review such 
an order must be filed within 30 days 
of rendition of the lower tribunal’s 
signed, written order.'® 

The standard of certiorari review 
for a nonfinal order of a lower tri- 
bunal limits the appeilate court to 
determining whether the order 1) 
results in material injury throughout 
the proceeding that cannot be rem- 
edied by plenary appeal after final 
judgment is entered; and 2) departs 
from the essential requirements of 
the law.’ The certiorari standard of 
review eludes precise definition, but 
several cases attempt to inform the 
practitioner of what generally con- 
stitutes an “irreparable” or “material 
injury,” or a “departure from the 
essential requirements of the law.”® 
This standard of review requires 
the practitioner to carefully analyze 
the reported decisions in factually 
similar cases to determine whether 
the appellate courts have previously 
considered an analogous order “cert 
worthy.” 

Examples of orders that appellate 
courts have considered on petition 
for writ of certiorari include discov- 
ery orders requiring disclosure of 
privileged or trade secret informa- 
tion and other confidential informa- 
tion that could injure the party or 
another outside the context of the 
litigation;' orders denying dismissal 
of actions for failing to comply with 
statutory presuit notice or screen- 
ing;”? prejudgment orders finding 
a party in civil contempt;”' orders 
on motions to disqualify counsel or 
to withdraw as counsel because of 
conflict;”? pretrial orders in criminal 


cases denying the prosecution’s mo- 
tions in limine to exclude evidence;”* 
and pretrial orders in criminal cases 
denying the prosecution’s motions to 
take blood, hair, and saliva samples 
from defendant.” 

* Contents of the Petition or Com- 
plaint for Writ of Certiorari, Response, 
and Reply 

A complaint for writ of certiorari 
filed in the circuit court must con- 
tain the elements found in Florida 
Rule of Civil Procedure 1.630(b). A 
petition for writ of certiorari filed 
in the district court of appeal must 
follow the requirements of Florida 
Rule of Appellate Procedure 9.100(g). 
Generally, unlike a notice of appeal, 
a petition for writ of certiorari must 
set forth the facts and legal author- 
ity in support of the requested relief. 
Further, because no record is trans- 
mitted from the lower tribunal to 
the appellate court, the parties must 
provide an appendix containing the 
documents and transcripts filed in 
the lower tribunal and relied upon 
in the petition, response, or reply.” 
Rules 1.630(d) and (e), and 9.100(h), 
(j), and (k) provide the requirements 
for filing a response and reply. 


Writ of Prohibition 

A writ of prohibition enables an 
appellate court to prevent a lower 
tribunal from further exercising 
jurisdiction in an action. Generally, 
it cannot be used to remedy an act 
that has already happened.”* While 
a petition for writ of prohibition is 
not subject to the 30-day jurisdic- 
tional requirement of Rule 9.100(c), 
it must be filed in the appellate court 
having supervisory jurisdiction over 
the lower tribunal before the action 
it seeks to prevent has occurred. The 
content requirement for a petition 
for writ of prohibition, response, and 
reply is the same as that required in 
a certiorari proceeding. An important 
distinction between the procedure 
used in prohibition and certiorari 
proceedings is that an order to show 
cause issued by the appellate court 
upon receipt of a petition for prohibi- 
tion prevents the lower tribunal from 
conducting further action until the 
appellate court discharges the writ.”’ 

A petition for writ of prohibition 


is generally used to challenge the 
denial of a motion to disqualify the 
judge of the lower tribunal,” and to 
prevent a lower tribunal from exer- 
cising its jurisdiction in a matter it 
has no jurisdiction to decide, e.g., an 
appellate court exercising jurisdic- 
tion where the notice of appeal was 
untimely filed,”or a court exercising 
jurisdiction where a statute express- 
ly confers jurisdiction of the matter 
in a different tribunal.*° In criminal 
law matters, the writ of prohibition is 
used, among other things, to protect 
a criminal defendant’s constitutional 
right to speedy trial;*! to prevent an 
accused from being put in double 
jeopardy when an appeal would not 
provide full relief;*? and to prevent 
a criminal prosecution where the 
statute of limitations has run on the 
crime. 


Writ of Mandamus 

A writ of mandamus compels a 
lower tribunal or government official 
to perform a nondiscretionary, min- 
isterial act required by law, which 
the lower tribunal or official has 
refused or failed to do.** For example, 
writs of mandamus have been used 
to compel a trial judge to rule on a 
pending motion;* to compel a trial 
judge to submit to a jury issues that 
are so triable by right;** and to com- 
pel a trial judge to enforce another 
state’s judgment of child custody.*’ 
Additionally, appellate courts have 
issued writs of mandamus order- 
ing circuit court clerks to perform 
ministerial duties such as process- 
ing pleadings and documents;** 
directing local government officials 
to comply with zoning ordinances;*® 
requiring a public agency to follow 
its own rules; and forcing a power 
company to provide electricity to 
those entitled to service.*! Finally, 
writs of mandamus are appropriate 
to require private corporations and 
their officers to perform ministerial 
corporate acts, such as recognizing 
a stock owner who has paid the req- 
uisite consideration or transferring 
stock to a purchaser.” 

As with a petition for writ of pro- 
hibition, there is no time require- 
ment for filing a petition for writ of 
mandamus. Nevertheless, courts will 
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surprised that there is a “long- 
standing (and continuing) ju- 
dicial hostility to arbitration” 
such that judges will ignore 
the law to prevent an arbitra- 
tor from deciding issues? I have 
been a commercial litigator and 
member of The Florida Bar for 
almost a quarter century (and 
of the Georgia Bar for almost 
a third of a century) yet have 
never met a judge who embraces 
sending cases to arbitration. 
[Because of the vagaries of 
having one decider who refuses 
to be constrained by the writ- 
ten law, the last time I waived 
jury trial for a client was in 
1979. If my clients are going to 
have their cases decided based 
on feelings and temperament 
rather than law, the opinions 
of 12 citizens have always been 
better than the dictates of one, 
well, dictator.] Recently a trial 
court judge simply refused to 
rule — for the entire two years 
the case was in litigation — on 
the defendant’s immediate de- 
mand for and motion to compel 
arbitration when the parties 
had expressly so contracted less 
than a year before the dispute. 
{An order denying the motion 
would have been subject to im- 
mediate appellate review.] Then, 
after the case was finally over, 
the Georgia Supreme Court (No. 
S04F0876) affirmed — with- 
out opinion — the trial court’s 
refusal to rule! So, the “hostil- 
ity” to following the statutory 
law continues, and not just in 
Florida. Somewhat like racism 
and sexism, “arbitration-ism” 
may morph in its form to be less 
visible, but it is an intractable 
and corrosive problem in our 
social contract. 

Loneino, Ellijay, Georgia 
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deny the petition if the petitioner 
unreasonably delays in seeking 
relief.** As with the above petitions, 
the contents and form are governed 
by Rule 9.100. 


Writ of Habeas Corpus 

While Florida Rule of Criminal 
Procedure 3.850 has replaced the 
writ of habeas corpus in many cir- 
cumstances, the writ is still widely 
used to obtain the release of a person 
who has been illegally detained or 
restrained.“ A writ of habeas corpus, 
however, is not a substitute for a di- 
rect appeal and is not appropriate to 
present issues that could have been, 
should have been, or were raised on 
direct appeal.** Most petitions for 
writs of habeas corpus are filed in 
proceedings collateral to criminal 
convictions and detentions.“ Addi- 
tionally, the legislature has enacted 
statutes expressly providing habeas 
corpus as the remedy for individuals 
involuntarily placed in a mental hos- 
pital or in a court-ordered substance 
abuse treatment facility.*” 

There is no jurisdictional time 
limit for filing a petition for writ 
of habeas corpus. F.S. Ch. 79, Rule 
1.630 and Rule 9.100 provide the 
mechanics for filing a petition for 
writ of habeas corpus. 


Writ of Quo Warranto 

A petition for writ of quo warranto 
is most often filed to challenge an 
individual’s claim to a public office 
held by another.** Quo warranto has 
also been used to halt a foreign corpo- 
ration from continuing to do business 
in the state,*’ to revoke a corporation’s 
charter granted by the state,*° and to 
contest the governor’s authority to 
call for more than one special legisla- 
tive session in a year.*! 

The procedure for filing a petition 
for quo warranto is governed by FES. 
Ch. 80 (2006) and Rule 9.100. As with 
most extraordinary writs, except 
certiorari, there is no jurisdictional 
time limit for filing a petition for quo 
warranto. 


All Writs Jurisdiction 

In addition to their jurisdiction 
to issue the above writs, the Florida 
Supreme Court, the district courts 


of appeal, and circuit courts are 
constitutionally empowered to issues 
“all” or “other writs necessary” to 
complete the exercise of their juris- 
diction.®” This power does not permit 
a court to issue such a writ where it 
does not otherwise have or will have 
jurisdiction of the controversy.*’ For 
example, the Florida Supreme Court 
invoked its all writs jurisdiction, 
upon petition by the Criminal Rules 
Committee of The Florida Bar, to 
suspend the time limits set forth in 
the criminal rule of procedure and 
statute governing the time for fil- 
ing motions for postconviction DNA 
testing while the court heard argu- 
ment on the constitutionality of the 
statute. In essence, the court used 
its all writs jurisdiction to issue a 
constitutional stay to maintain the 
status quo while it considered the 
constitutional questions.” 


Further Reading 

Before filing a petition for an 
extraordinary writ, the practitioner 
should consult the relevant chapters 
in Florida Appellate Practice (6th 
ed. 2006), which provide detailed 
examples of the use of each writ and 
guide the practitioner through the 
requirements for filing.O 


! Broward County v. G.B.V. Int'l, Ltd., 
787 So. 2d 838, 843 (Fla. 2001). 

2 See Vassell v. Vassell, 892 So. 2d 1128 
(Fla. 1st D.C.A. 2004). 

3 See Fia. Const. art. V, §3(b). See also 
Fa. R. App. P. 9.030(a)(3); Trepal v. State, 
754 So. 2d 702, 706 (Fla. 2000). 

4 See G.B.V. Int'l, Ltd., 787 So. 2d 838; 
Pharmcore, Inc. v. City Of Hallandale 
Beach, 31 Fla. L. Weekly D2671 (Fla. 4th 
D.C.A., Oct. 25, 2006). 

5 Admittedly, some statutes such as 
§322.31 specify that a petition for writ 
of certiorari to the circuit court shall be 
made in the time and manner specified by 
the Florida Rules of Appellate Procedure. 
It would appear that the procedural Rule 
1.630 would take precedence over the 
statute. See Fa. Consv. art. II, §3; art. V, 
§2(a). See also State v. Raymond, 906 So. 
2d 1045, 1048 (Fla. 2005). 

6 See Fa. R. App. P. 9.020 (b) and (h) 
(defining “clerk” and “rendition”). 

7 See generally Charles A. Stampelos, 
Administrative Appeals, FLoRIDA APPEL- 
LATE Practice §8.12 (6th ed. 2006). 

8 City of Deerfield Beach v. Vaillant, 419 
So. 2d 624, 626 (Fla. 1982). 

® Pharmcore, Inc., 31 Fla. L. Weekly 
D2671. 

1 County of Volusia v. City of Del- 


7 

oe 


tona, 925 So. 2d 340, 343 (Fla. 5th D.C.A. 
2006). 

1 Fra. R. App. P. 9.100(c)(1). 

2 See Lindsey v. King, 894 So. 2d 1058 
(Fla 1st D.C.A. 2005). 

13 See Progressive Express Ins. Co. v. 
Physician’s Injury Care Ctr., Inc., 906 So. 
2d 1125 (Fla. 5th D.C.A. 2005); Bottcher 
v. Walsh, 834 So. 2d 183 (Fla. 2d D.C.A. 
2002). 

4 See Stambaugh v. State, 891 So. 2d 1136 
(Fla. 4th D.C.A. 2005). 

18 See Netz v. Jacksonville Sheriff's Office, 
668 So. 2d 235 (Fla. 1st D.C.A. 1996). 

16 Fa. R. App. P. 9.100(c)(1). 

7 Allstate Ins. Co. v. Langston, 655 So. 2d 
91, 94 (Fla. 1995). 

18 See, e.g., Jaye v. Royal Saxon, Inc., 720 
So. 2d 214, 215 (Fla. 1998); Langston, 655 
So. 2d at 94; Cotton States Mut. Ins. Co. v. 
DAAlto, 879 So. 2d 67 (Fla. 1st D.C.A. 2004); 
Parkway Bank v. Ft. Myers Armature 
Works, Inc., 658 So. 2d 646 (Fla. 2d D.C.A. 
1995). 

19 See Langston, 655 So. 2d at 94. 

20 See Cent. Fla. Reg’l Hosp. v. Hill, 721 
So. 2d 404 (Fla. 5th D.C.A. 1998); Mancini 
v. Personalized Air Conditioning & Heat- 
ing, Inc., 702 So. 2d 1376 (Fla. 4th D.C.A. 
1997). 

21 See Stewart v. Mussoline, 487 So. 2d 96 
(Fla. 3d D.C.A. 1986). 

22 See Filan v. State, 720 So. 2d 549 (Fla. 
4th D.C.A. 1998). 

23 See State v. Cruz, 851 So. 2d 249 (Fla. 
3d D.C.A. 2003). 

24 See State v. McCord, 828 So. 2d 458 (Fla. 
4th D.C.A. 2002). 

25 See Fra. R. Civ: P. 1.630(b); Fra. R. 
App. P. 9.100(g), (i), G), (kK); R. App. P. 
9.220. 

26 See English v. McCrary, 348 So. 2d 293, 
297 (Fla. 1977). 

27 See Fa. R. App. P. 9.100(h). 

28 See Bundy v. Rudd, 366 So. 2d 440 (Fla. 
1978); Holmes v. Goldstein. 650 So. 2d 87 
(Fla. 4th D.C.A. 1995). 

29 See Peltz v. Dist. Court of Appeal, Third 
Dist., 605 So. 2d 865 (Fla. 1992). 

30 See Dep’t of Agric. & Consumer Servs. 
v. Bonanno, 568 So. 2d 24 (Fla. 1990). 

31 See Sherrod v. Franza, 427 So. 2d 161 
(Fla. 1983). 

82 See Strawn v. State ex rel. Anderberg, 332 
So. 2d 601 (Fla. 1976); State ex rel. Pope v. Joa- 


Valeria Hendricks is a partner in 
Davis & Harmon, PA., in Tampa, where 
she heads the firm’s appellate law depart- 
ment. She is a member of the Appellate 
Court Rules Committee and the executive 
council of the Appellate Practice Section of 
The Florida Bar. 

This column is submitted on behalf 
of the Appellate Practice Section, Susan W. 
Fox, chair, and Tracy R. Gunn, Kristin A. 
Norse, and Heather M. Lammers, editors. 


nas, 278 So. 2d 305 (Fla. 1st D.C.A. 1973). 

33 See Carcaise v. Durden, 382 So. 2d 1236 
(Fla. 5th D.C.A. 1980). 

34 See City of Miami Beach v. Mr. Samuel’s, 
Inc., 351 So. 2d 719 (Fla. 1977); Lake 
County Comm’rs v. State, 4 So. 795 (Fla. 
1888). 

35 See A.B.C. Business Forms, Inc. v. Spaet, 
201 So. 2d 890 (Fla. 1967). 

36 See Sarasota-Manatee Airport Auth. v. 
Alderman, 238 So. 2d 678 (Fla. 2d D.C.A. 
1970). 

37 See Yon v. Fleming, 595 So. 2d 573 (Fla. 
4th D.C.A. 1992). 

38 See Graham v. Rutherford, 901 So. 2d 
412 (Fla. 1st D.C.A. 2005); Tucker v. Ruvin, 
748 So. 2d 376 (Fla. 3d D.C.A. 2000). 

39 See Lamphear v. Wiggins, 546 So. 2d 
1183 (Fla. 5th D.C.A. 1989). 

40 See Williams v. James, 684 So. 2d 868 
(Fla. 2d D.C.A. 1996). 

‘| See Fla. Power & Light Co. v. State ex 
rel. Malcolm, 144 So. 657 (Fla. 1932). 

*2 See Faro v. Simplex Med. Sys., Inc., 748 
So. 2d 342 (Fla. 3d D.C.A. 1999); Mixson 
v. First Nat'l Bank of Miami, 136 So. 258 
(Fla. 1931). 

43 See Alma’s Italian & Seafood Rest. 
v. Jones, 627 So. 2d 605 (Fla. 1st D.C.A. 
1993). 

44 See Thomas v. Dugger, 548 So. 2d 230 
(Fla. 1989). 

45 See Herndon v. State, 796 So. 2d 534 
(Fla. 2001). 

46 See, e.g., Rutherford v. Moore, 774 So. 


2d 637 (Fla. 2000) (alleging ineffective 
assistance of appellate counsel); State ex 
rel. Hanks v. Goodman, 253 So. 2d 129 (Fla. 
1971) (challenging existence of probable 
cause for detention). 

47 See, e.g., Star. §394.459(8) (2006) 
(involuntary placement in mental hospi- 
tal); Stat. §397.501(9) (2006) (court- 
ordered placement in substance abuse 
treatment facility). 

48 See, e.g., McPherson v. Flynn, 397 So. 2d 
665 (Fla. 1981); see also Fa. Stat. Ch. 80 
(2006) (governing quo warranto proceed- 
ings to challenge individual’s claim to 
public office). 

49 See State ex rel. Landis v. S.H. Kress & 
Co., 155 So. 823 (Fla. 1934). 

50 See Fia. Start. §545.08 (2006). 

51 See Martinez v. Martinez, 545 So. 2d 
1338 (Fla. 1989). 

52 Fa. Const. art. V, §§3(b)(7), 4(b)(3), 5(b); 
FLa. R. App. P. 9.030(a)(3), (b)(3), (c)(3). 

53 See, e.g., Florida Senate v. Graham, 412 
So. 2d 360 (Fla. 1982). 

54 See Amendments to Florida Rule of 
Criminal Procedure 3.853(d)(1)(A) (Post- 
conviction DNA Testing), 857 So. 2d 190 
(Fla. 2003). 

55 See also Petit v. Adams, 211 So. 2d 565 
(Fla. 1968) (issuing stay pursuant to all 
writs jurisdiction to prevent Dade County 
Canvassing Board from erasing counters 
on voting machines while court considered 
petition for writ of mandamus to require 
the board to examine counters). 


HNTERNATIONAL 
GENEALOGICAL 


SEARCH inc 


With just one call. 


1-800-one-call 
www.heirsearch.com 


THE FLORIDA BAR JOURNAL/APRIL 2007 49 


nearly four decades law firms 1 trust Nave 
{  rehead on us to locate Nelrs QUICK: TEASONADK expen 
== 


ADMINISTRATIVE LAW 


by Donna E. Blanton 


Standards of Review Under the 


Florida Administrative Procedure Act 


etermining the appropri- 

ate appellate standard of 

review under the Flerida 

Administrative Procedure 
Act (APA) always begins with FS. 
§120.68 (2006), which governs judicial 
review of APA proceedings. Although 
the statute provides guidance on the 
appropriate standard of review in 
some detail, reading the statutory 
language should be only the beginning 
for an appellate practitioner because 
numerous appellate court decisions in- 
terpret §120.68. These opinions always 
should be considered before drafting 
the “standard of review” section of the 
initial brief in an APA appeal.' 

This article first addresses the 
requirements of §120.68 and then 
considers the interpretations of those 
requirements by Florida’s appellate 
courts. Some of the court decisions 
have proved to be controversial among 
administrative law practitioners; 
thus, references to commentary on 
some opinions are included in the 
endnotes.’ 


Statutory Requirements 

Section 120.68(7) establishes dif- 
ferent levels of review for issues of 
fact, procedure, law, and policy. It 
provides: 


The court shall remand a case to the agency 
for further proceedings consistent with the 
court’s decision or set aside agency action, 
as appropriate, when it finds that: 

(a) There has been no hearing prior to 
agency action and the reviewing court finds 
that the validity of the action depends upon 
disputed facts; 

(b) The agency’s action depends on 
any finding of fact that is not supported 
by competent, substantial evidence in the 
record of a hearing conducted pursuant to 
ss. 120.569 and 120.57; however, the court 
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shall not substitute its 7 
judgment for that of the ~ 
agency as to the weight 

of the evidence on any 
disputed finding of fact; 

(c) The fairness of the proceedings or the 
correctness of the action may have been im- 
paired by a material error in procedure or 
a failure to follow prescribed procedure; 

(d) The agency has erroneously inter- 
preted a provision of law and a correct 
interpretation compels a particular action; 
or 

(e) The agency’s exercise of discretion 
was: 

1. Outside the range of discretion 
delegated to the agency by law; 

2. Inconsistent with agency rule; 

3. Inconsistent with officially stated 
agency policy or a prior agency practice, if 
deviation therefrom is not explained by the 
agency; or 

4. Otherwise in violation of a con- 
stitutional or statutory provision; but the 
court shall not substitute its judgment for 
that of the agency on an issue of discre- 
tion. 


Section 120.68 further provides that 
unless the court finds a ground for 
setting aside, modifying, remanding, 
or ordering agency action or ancillary 
relief under a specified provision of 
§120.68, it must affirm the agency’s 
action.* 

Section 120.68 itself, thus, estab- 
lishes different levels of deference 
for different agency actions, those of 
which depending on fact require some 
deference under the plain language of 
the statute. The statute provides that 
the court shall not substitute its judg- 
ment for that of the agency as to the 
weight of the evidence on any disputed 
finding of fact. If there has been no 
hearing prior to the agency action and 
the court finds that the validity of the 
action depends upon disputed facts, 
the court must remand or set aside 
the action. The court examines the 


record, but it must set aside the action 
or remand only if the action depends 
on a finding of fact not supported by 
competent, substantial evidence.’ 

The plain language of §120.68 re- 
quires no deference to agency actions 
with respect to procedure. The statute 
provides the court must review the 
procedures and determine whether 
a material error either impaired the 
fairness of the proceedings or the cor- 
rectness of the action. If so, the court 
is to remand the case. The statute 
suggests that the court must make 
its own independent determination. 
Similarly, no deference is required 
concerning questions of law under the 
plain language of §120.68. 

However, much deference is re- 
quired by a reviewing court in the 
area of policy. The statute states that a 
court shall not substitute its judgment 
for that of the agency on an issue of 
discretion. Thus, as one commentator 
has noted, the APA “requires strict 
review of the way an agency makes 
a decision, strict review over whether 
it is lawful, less strict review over 
whether it is right, and virtually no 
review over whether it is smart.” 

Section 120.68(7) does not distin- 
guish among the various forms agency 
action may take, such as final orders 
arising from adjudicatory proceed- 
ings under §120.569 and §120.57, 
rule adoptions, and declaratory state- 
ments. Under the plain language of 
the statute, all agency action is to 
be reviewed pursuant to standards 
outlined in §120.68. 


| 
i 
PRA AS ISSUE 
By 
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Appellate Court Decisions® 

e¢ Findings of Fact and Agency 
Policy Considerations — As the stat- 
ute requires and numerous courts 
have noted, findings of fact must be 
supported by competent substantial 
evidence.’ Competent substantial 
evidence is defined in De Groot v. Shef- 
field, 95 So. 2d 912, 916 (Fla. 1957), a 
case that is frequently quoted by the 
courts.® 

The First District Court of Appeal 
has described competent evidence as 
evidence admissible over objection in 
civil actions and has concluded that 
any type of competent evidence may 
support a finding of fact so long as it 
is substantial in light of the record as 
a whole.’ The court explained that in 
considering the “substantiality” of evi- 
dence, it takes into account whatever 
in the record fairly detracts from its 
weight.!° 

In most adjudicatory cases involving 
disputed issues of material fact that 
are subject to §120.569 and §120.57 
of the APA, an administrative law 
judge employed by the Division of 
Administrative Hearings (DOAH) en- 
ters a recommended order. The agency 
head then has the responsibility of 
entering the final order in the case." 
Courts have encountered difficulties, 
according to the Fifth District Court 
of Appeal, when an administrative 
law judge’s findings are supported by 
competent substantial evidence and 
are then rejected or modified by an 
agency's adoption of its own findings, 
which also are supported by competent 
substantial evidence.'” 

Under those circumstances, “the 
agency’s order must be reversed 


because it ‘did not follow established 
principles of law when it discarded 
findings of its hearing officer which 
were supported by competent sub- 
stantial evidence.” If a court con- 
cludes that both the administrative 
law judge’s findings and the agency’s 
substituted or modified findings are 
supported by competent substantial 
evidence, the findings made by the 
administrative law judge must pre- 
vail, and the agency’s order rejecting 
or modifying them must be reversed.'* 
As the First District Court of Appeal 
recently stated in Stinson v. Winn, 938 
So. 2d 554, 555 (Fla. lst DCA 2006), 
“(c]redibility of the witnesses is a 
matter that is within the province of 
the administrative law judge, as is the 
weight to be given the evidence.” 

Despite these general principles, the 
“deference rule” recognizes that policy 
considerations left to the discretion of 
an agency may take precedence over 
findings of fact by an administrative 
law judge. Matters of overriding pol- 
icy considerations include instances 
where an agency must interpret one 
of its own rules or where a statute 
confers broad discretionary author- 
ity upon the agency that depends on 
whether certain criteria are found 
by the agency to exist.'® Courts also 
have repeatedly held that an agency’s 
factual findings in an area where an 
agency has special responsibility are 
entitled to deference.'’ In such in- 
stances, courts may allow an agency to 
substitute its findings of fact for those 
of the administrative law judge. 

But where issues are determinable 
by ordinary methods of proof through 
the weighing of evidence and the 


judging of the credibility of witnesses, 
they are solely the prerogative of the 
administrative law judge.'* Addition- 
ally, the issue of whether an individual 
violated a statute or deviated from a 
standard of conduct is generally an 
issue of fact to be determined by the 
administrative law judge based on the 
evidence and testimony.'® 

FS. §120.57(1)() governs situations 
when an agency may reject or modify 
an administrative law judge’s factual 
findings. The agency must state with 
particularity which factual determi- 
nations are being rejected, why those 
determinations are not based on com- 
petent substantial evidence, and why 
the procedures did not comply with 
the essential requirements of law. An 
agency's final order that does not do 
so will be vacated.” 

¢ Procedural Issues — As previously 
noted, §120.68(7)(c) provides that a 
matter may be remanded to an agency 
or that agency action may be set aside 
if the “fairness of the proceedings or 
the correctness of the action [has] 
been impaired by a material error 
in procedure or a failure to follow 
prescribed procedure.” Courts have 
held that reversal is mandated when 
a procedural error is material to the 
fairness of the proceedings.”! 

A variety of procedural errors have 
been found to require remand,” but 
procedural error alone is not evidence 
that the fairness of the proceedings 
have been impaired. The appellant 
must also prove that the error im- 
paired the fairness of the proceed- 
ings.”* Thus, §120.68(7)(c) has oper- 
ated as a harmless error rule. 

¢ Issues of Law and Deference to 
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Legal Interpretation — Pure questions 
of law are reviewed de novo, and appel- 
late courts are generally not required 
to defer to lower tribunals on issues of 
law.”4 However, courts often are highly 
deferential to agency interpretations 
of statutes the agency is charged with 
enforcing.” If it is within the range of 
possible and reasonable interpreta- 
tions, an agency’s interpretation is not 
considered “clearly erroneous” and will 
be affirmed.” Some courts have simply 
stated that “[t]he standard of review is 
whether the agency’s interpretation of 
the law is clearly erroneous.””’ 

At least one court has imported 
the “competent substantial evidence” 
standard of review in reviewing an 
agency's interpretation of law. In Met- 
ropolitan Dade County v. State Depart- 
ment of Environmental Protection, 714 
So. 2d 512,515 (Fla. 3d DCA 1998), the 
court stated that “a reviewing court 
must defer to an agency's interpreta- 
tion of an operable statute as long as 
that interpretation is consistent with 
legislative intent and is supported by 
substantial, competent evidence.”* 

However, a court need not defer to 
an agency’s construction or applica- 
tion of a statute if special agency 
expertise is not required or if the 
agency's interpretation conflicts with 
the plain and ordinary meaning of 
the statute.”° Implausible and unrea- 
sonable interpretations also are not 
entitled to deference.*® Deference to 
an agency's construction of a statute 
also is not required if the statute “is 
unrelated to the regulatory functions 
of the agency.”*' Thus, if a statute 
involves no policy “considerations for 
which” an agency has been entrusted 
“special responsibility,” the agency “is 
in no better position than the court 
to interpret such a statute.”® Ad- 
ditionally, an agency's discretion to 
construe its own statutes and rules 
is more limited when the provision 
being interpreted authorizes sanc- 
tions or penalties against a person’s 
professional license. Such statutes are 
considered penal, and they are strictly 
construed.** 


Different Types of 
Agency Action 

Although §120.68 itself does not 
distinguish among the various forms 
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agency action can take, it is sometimes 
appropriate and helpful to consider 
cases involving particular forms in 
order to understand the standard of 
review. For example: 

e Determinations as to whether 
agency rules or proposed rules consti- 
tute an invalid exercise of delegated 
legislative authority as defined in F'S. 
§120.52(8) are questions of law and 
will be reviewed de novo. 

¢ The First District Court of Appeal 
has found that the standard of review 
in FS. §408.039(6)(b) for certificate 
of need orders should be read in pari 
materia with §120.68(7). Thus, as the 
court stated in Big Bend Hospice v. 
Agency for Health Care Admin., 904 
So. 2d 610, 611 (Fla. 1st DCA 2005), 
the Agency for Health Care Adminis- 
tration “will be accorded the same de- 
gree of deference an agency is accorded 
when we review its interpretation of 
a statute which it is charged with 
administering.” 

¢ Declaratory statements by agen- 
cies may not be reversed by a review- 
ing court unless they are “clearly 
erroneous.””*° 

e So long as a penalty imposed by 
an administrative agency is within 
the permissible range provided for in 
the statute, the appellate court will 
not disturb the penalty unless the 
administrative findings are reversed 
in whole or in part.* 

Courts have struggled with lan- 
guage added in the 1990s to FS. 
§120.57(1)(), which prohibits agencies 
from rejecting or modifying conclu- 
sions of law over which the agency 
does not have substantive jurisdiction. 
In Barfield v. Department of Health, 
805 So. 2d 1008, 1009-10 (Fla. 1st DCA 
2001), the court held that the Board of 
Dentistry lacked substantive jurisdic- 
tion to reject an administrative law 
judge’s conclusion of law that grading 
sheets were inadmissible hearsay. The 
holding was based on a determination 
that agencies do not have jurisdiction 
to modify or reject rulings on the ad- 
missibility of evidence. The court then 
reversed that portion of the board’s or- 
der. The court went on, however, to rely 
on its jurisdiction over any issue that 
may affect the case in agreeing with 
the board’s decision that the grading 
sheets were admissible evidence under 


the business records exception to the 
hearsay rule. The court stated: 


In reaching our decision, we are aware 
that an administrative agency may now 
be uncertain regarding what avenue of 
judicial review is available if it considers 
itself aggrieved by an ALJ’s conclusions of 
law that are beyond the agency’s substan- 
tive jurisdiction. Nevertheless, we cannot 
conceive that it was the legislature’s inten- 
tion, by reason of the 1999 amendments to 
section 120.57(1)(1), to make such conclu- 
sions immune from further review. If we 
were to interpret the statute as having 
such an effect, the ALJ, in a case such as 
this, would become the final decision-maker 
in determining the fitness of applicants for 
licensure, despite an agency’s otherwise 
broad powers of regulation; in this case, 
the authority of the Board of Dentistry to 
license the practice of dentistry .... 

Section 120.68(1), Florida Statutes 
(1999), providing the avenue of judicial re- 
view to parties adversely affected by agency 
action, implies that an agency harmed 
by recommended conclusions which it is 
powerless to reject has the option of either 
entering a final order under protest and 
thereafter appealing from its own order 
as a party adversely affected, or of seeking 
immediate judicial review from the ALJ’s 
recommended order. The latter alterna- 
tive is available only if “review of the final 
agency decision would not provide an ad- 
equate remedy” to the agency. §120.68(1), 
Fla. Stat. ... 

Due to the uncertainty, however, that 
attends the 1999 amendments to section 
120.57, we respectfully commend to the 
legislature the adoption of a specific ap- 
pellate remedy available to an agency 
that considers itself aggrieved by an ALJ’s 
conclusions of law over which it does not 
have “substantive jurisdiction.”” 


Other courts have also found that 
agencies lack substantive jurisdic- 
tion to reject certain conclusions of 
law.** The legislature has not accepted 
the First District Court of Appeal’s 
invitation in Barfield to provide a 
specific appellate remedy, and agen- 
cies continue to struggle with how to 
proceed in circumstances when the 
agency does not have jurisdiction over 
a legal conclusion by the administra- 
tive law judge with which the agency 
disagrees.” 


Conclusion 

Section 120.68 always provides the 
starting point for assessing the stan- 
dard of review in a case arising under 
the APA. However, numerous courts 
have interpreted that subsection, 
and many decisions have elaborated 
on — some would say modified — the 
plain language of the statute. Both the 
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statutory section and the relevant case 
law should be reviewed before advising 
a court on the appropriate standard of 
review. 


' See Fla. R. App. P. 9.210(b). In the 
context of an APA appeal, a standard of 
review describes the amount of deference 
a reviewing court will give an agency deci- 
sion under review. 

2 The author especially wishes to ac- 
knowledge the work of F. Scott Boyd, A 
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statutory language and court cases that 
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Kemper’s article on judicial review in the 
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of the evidence on any disputed finding of 
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final order of the administrative law judge 
or remand the case to the administrative 
law judge, if it finds that the final order 
depends on any finding of fact that is not 
supported by competent substantial evi- 
dence in the record of the proceeding.”). 

5 F. Scott Boyd, 22 Fia. Sr. U. L. Rev. at 
262. 
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statutory standards of review in §120.68; 
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article are merely illustrative. 

7 E.g., Gross v. State, 819 So. 2d 997, 1002 
(Fla. 5th D.C.A. 2002). 

8 The court stated: “We have used the 
term ‘competent substantial evidence’ 
advisedly. Substantial evidence has been 
described as such evidence as will establish 
a substantial basis of fact from which the 
fact at issue can be reasonably inferred. 
We have stated it to be such relevant evi- 
dence as a reasonable mind would accept 
as adequate to support a conclusion .... 
In employing the adjective ‘competent’ to 
modify the word ‘substantial, we are aware 
of the familiar rule that in administrative 
proceedings the formalities in the introduc- 
tion of testimony common to the courts of 
justice are not strictly employed .... We 
are of the view, however, that the evidence 
relied upon to sustain the ultimate finding 
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rial that a reasonable mind would accept 
it as adequate to support the conclusion 
reached. To this extent the ‘substantial’ 
evidence should also be ‘competent.” 
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644, 646 (Fla. 1st D.C.A. 2001). 
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County, 694 So. 2d 856, 861 (Fla. 4th D.C.A. 
1997); McDonald v. Dept. of Banking & 
Finance, 346 So. 2d 569, 584-85 (Fla. 1st 
D.C.A. 1997). 
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1997). 

'8 Gross, 819 So. 2d at 1002. 

19 Bush v. Brogan, 725 So. 2d 1237, 
1239-40 (Fla. 2d D.C.A. 1999) (Whether 
the facts found by an administrative law 
judge constitute a violation of a rule or a 
statute or of a standard of conduct is con- 
sidered an ultimate finding of fact within 
the administrative law judge’s fact-finding 
discretion.) But see Fia. Star. §456.073(5) 
(“The determination of whether or not a 
licensee has violated the laws and rules 
regulating the profession, including a de- 
termination of the reasonable standard of 
care is a conclusion of law to be determined 
by the board, or department when there 
is no board, and is not a finding of fact to 
be determined by the administrative law 
judge.”). 

20 Fla. Power & Light v. State, 693 So. 2d 
1025, 1027 (Fla. 1st D.C.A. 1997). 

21 Schrimsher, 694 So. 2d at 862-63. 

22 A good discussion of the types of pro- 
cedural errors that have required remand 
can be found in Margaret-Ray Kemper, 
Judicial Review, §12.28 FLoripa ApMINIS- 
TRATIVE PRACTICE 12-33 — 12-35 (2004). 

23 Fla. League of Cities, Inc. v. Dep’t of 
Envtl. Regulation, 603 So. 2d 1363, 1368-69 
(Fla. 1st D.C.A. 1992). 

24 Knight v. Winn, 910 So. 2d 310, 312 (Fla. 
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1st D.C.A. 2001). 

25 Fla. Hosp. v. Agency for Health Care 
Admin., 823 So. 2d 844, 847-48 (Fla. 1st 
D.C.A. 2002); see also Sullivan v. Florida 
Dep’t of Envtl. Prot., 890 So. 2d 417, 420 
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6 Fla. Dep’t of Educ. v. Cooper, 858 So. 2d 
394, 396 (Fla. 1st D.C.A. 2003). 
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LAW 


by Shannon McLin Carlyle 


Jurisdiction Is Jurisdiction: A Warning to Litigators 


“Without jurisdiction the court cannot proceed at all in any cause. Jurisdiction is power to declare the law, and when 
it ceases to exist, the only function remaining to the court is that of announcing the fact and dismissing the cause.” 
Ex parte McCardle, 7 Wall. 506, 514, 19 L. Ed. 264 (1868). 


very litigator has, from 

time to time, found him or 

herself on the wrong side 

of an order or judgment. 
Often, the practitioner will seek to 
have the trial court remedy the error 
before considering an appeal. While 
this is often the prudent course of 
action, all practitioners must have 
a thorough understanding of the 
intricacies of the applicable appellate 
rules to ensure that the jurisdiction 
of the appellate court — and with it, 
the right to appeal — is not inadver- 
tently waived.' 


Jurisdiction after Final Orders 

Most litigators are aware that a 
party has 30 days to file a notice of 
appeal, but not everyone appreciates 
the nuances of the 30 days running 
from “rendition” of the order in 
question. Under Florida Rule of Ap- 
pellate Procedure 9.020(h), “an order 
is rendered when a signed, written 
order is filed with the clerk of the 
lower tribunal.” However, certain 
motions toll the rendition of certain 
orders as to certain parties. Specifi- 
cally, Rule 9.020(h) lists the following 
“authorized” motions as suspending 
rendition: 

© Motion for New Trial 

¢ Motion for Rehearing 

© Motion for Certification 

© Motion to Alter or Amend 

¢ Motion in Accordance with 

Prior Motion for Directed Verdict 

¢ Motion in Arrest of Judgment 

* Motion to Challenge the Verdict 

Filing a motion that is not autho- 
rized does not toll rendition of the 
final order. Thus, if the party who 
wants to appeal waits longer than 
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30 days from the filing © 
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appeal because of an 
unauthorized motion, 

i.e., one not listed in Rule 9.020(h), 
the appeal will be untimely and dis- 
missed.* 

It is important to remember that 
even if the motion is authorized, it 
must also be timely. If not, the 30 
days for filing the notice of appeal 
runs from the date of the judgment, 
not the date of the order dispos- 
ing of the motion. For example, in 
Martini v. Young, 921 So. 2d 647 
(Fla. 5th DCA 2005), the appellate 
court dismissed an appeal for lack of 
jurisdiction when the appellant filed 
an authorized motion for rehearing 
outside of the 10-day deadline for 
filing rehearing motions.‘ Although 
the appellant’s notice of appeal was 
filed within 30 days of the order dis- 
posing of the motion for rehearing, 
because the motion was untimely, 
it did not suspend rendition. The 
court reasoned that the “filing of a 
notice of appeal more than 30 days 
after the rendition of the order to be 
reviewed [wal|s fatal to their right to 
appeal.” 

The same result occurred in Jones 
v. Jones, 845 So. 2d 1012 (Fla. 5th 
DCA 2003), in which a former hus- 
band never received a copy of the final 
judgment, and upon learning of its en- 
try, filed a motion for rehearing three 
days late. Although the trial court 
noted the timing of the motion for 
rehearing and excused its tardiness,*® 
the appellate court found that the 
trial court had no authority to waive 
the deadline. This case reiterates the 
adage: “jurisdiction is jurisdiction.” 


Jurisdiction after 
Nonfinal Orders 

Further, motions that toll rendi- 
tion are authorized to toll only final 
orders. Thus, trial counsel who files 
a motion listed in Rule 9.020(h) 
directed to an appealable, nonfinal 
order under Rule 9.130 may lose 
the opportunity to seek immediate 
review of the nonfinal order if coun- 
sel does not file a notice of appeal 
within 30 days of rendition of the 
nonfinal order.* The Fifth District 
Court of Appeal addressed this situ- 
ation in Deal v. Deal, 783 So. 2d 319 
(Fla. 5th DCA 2001), in which the 
trial court entered an order award- 
ing temporary parental responsibil- 
ity to a mother. That order was an 
appealable nonfinal order under 
Florida Rule of Appellate Procedure 
9.130(a)(3)(C (iii) because it granted 
the right to immediate child custody 
in a family law matter.’ The father, 
however, did not file a notice of ap- 
peal within 30 days. Instead, he filed 
a motion for rehearing. The trial 
court held a hearing to determine 
whether newly discovered evidence 
existed and, if so, whether rehearing 
was justified." Thereafter, the trial 
court entered an order requiring the 
father to pay temporary child sup- 
port and reserved jurisdiction as to 
attorneys’ fees and permanent child 
support. The court later entered an 
order denying the father’s motion 
for rehearing, and the father filed 
a notice of appeal within 30 days of 
that order." 


q 


On appeal, the court determined 
that it lacked jurisdiction to enter- 
tain the appeal because the father’s 
motion for rehearing was unauthor- 
ized and, therefore, did not toll the 
time for filing a notice of appeal.” 
The court reasoned that only “timely 
and authorized” motions for rehear- 
ing toll the time, and because his 
motion was “unauthorized,” as it was 
directed to a nonfinal order, no toll- 
ing occurred.'* The court dismissed 
the appeal, recognizing that the 
dismissal did “not bar future appel- 
late review of the issue raised in the 
proceedings ... after final disposition 
of the case.” 

While the Florida Rules of Appel- 
late Procedure are clear concerning 
the scenarios discussed above, it is 
also true that trial courts have juris- 
diction to entertain motions for recon- 
sideration directed at nonfinal orders 
because they are free to revisit prior 
rulings.” As a practical matter, don’t 
give up the idea of moving for recon- 
sideration from a nonfinal appealable 
order if you believe valid grounds for 
reconsideration exist. Just be aware 
of the timeline and seek to have the 
trial court rule on the motion before 
the 30-day jurisdictional deadline has 
run. Generally, the filing of a notice 
of appeal while a motion for recon- 
sideration is pending is deemed an 
abandonment of the motion.'® How- 
ever, it is often advisable to wait until 
day 29, and if no ruling has occurred, 
file a notice of appeal with a specific 
designation that it is not to be deemed 
an abandonment of the rehearing mo- 
tion.'” As soon as the notice has made 
its way to the appellate court,'* the 
lawyer should then immediately file 
a motion to relinquish jurisdiction in 
order to allow the trial court to rule 
on the motion for reconsideration. 
The motion to relinquish jurisdiction 
will toll the time for filing the initial 
brief,'® and there is a high likelihood 
that the appellate court will grant the 
motion to relinquish because doing so 
allows the trial court to address the 
issue and may result in dismissal of 
the appeal. 


An Exception for Post- 
dissolution Contempt Orders 
Though the nuances of the ap- 


As a practical 
matter, don’t give up 
the idea of moving 
for reconsideration 
from a nonfinal 
appealable order 
if you believe 
valid grounds for 
reconsideration 
exist. 


pealability of nonfinal orders are 
somewhat complicated, the situ- 
ation was further clarified by the 
Fourth District Court of Appeal in 
Remington v. Remington, 705 So. 
2d 920 (Fla. 4th DCA 1997), a case 
involving a contempt order entered 
after a final order. In Remington, a 
former husband sought to dismiss an 
appeal of a contempt order for lack 
of jurisdiction by contending that the 
former wife’s notice of appeal was 
not timely as to the arrearage issue. 
The former husband reasoned that 
an appeal from a post-dissolution 
contempt order is nonfinal, and a 
motion for rehearing directed toward 
a nonfinal order is, therefore, an 
unauthorized motion that does not 
toll the time for filing an appeal. 
The Fourth District disagreed, 
concluding that the law authorizes 
a motion for rehearing directed at 
a post-judgment contempt order fix- 
ing support arrearages; therefore, 
the time for filing the notice of ap- 
peal was tolled, making the appeal 
timely. The court clarified Dehler v. 
Dehler, 639 So. 2d 1128 (Fla. 4th DCA 
1994), which held a post-judgment 
contempt order in a dissolution pro- 
ceeding “is reviewable as an appeal 
from a non-final order entered after 
final judgment pursuant to Rule 
9.130(a)(4), Florida Rules of Ap- 
pellate Procedure.” The Remington 
court noted that Dehler’s holding 
merely described the procedural 
rule authorizing the appeal and did 


not “characterize a post-judgment 
contempt order as being ‘non-final’ 
for all purposes.””° It continued that 
the former husband’s argument 
“confuses the procedural pathway 
by which an order travels to this 
court for review with the ‘finality’ of 
an order which makes a motion for 
rehearing proper.””! 


Jurisdiction is Jurisdiction 
for Tag Alongs, Too 

Note also that when an order 
contains a ruling that is subject to 
a nonfinal appeal under Rule 9.130, 
other rulings in the same order 
cannot “tag along” and be reviewed 
by nonfinal appeal. In Stalnaker v. 
Stalnaker, 892 So. 2d 561 (Fla. 1st 
DCA 2005), a husband appealed 
what purported to be a final disso- 
lution order, though the order also 
reserved jurisdiction to determine 
any arrearage in support payments 
accumulated before the judgment 
of dissolution, as well as the need 
for retroactive support. The court 
found that it had jurisdiction over 
that portion of the husband’s appeal 
concerning the granting of the right 
to immediate monetary relief in a 
family law matter, and it held that 
it would only address that issue.” 
It clarified that the remaining two 
issues could be raised on appeal fol- 
lowing a final order.” 


Conclusion 

When a litigator receives an ad- 
verse ruling, care should be taken in 
determining how to proceed. As this 
article has demonstrated, the pres- 
ervation of appellate jurisdiction is 
dependent on whether the order is 
final or nonfinal, if a motion directed 
to the ruling has been filed, and if 
the motion is authorized or timely. 
Because jurisdiction is, after all, 
jurisdiction, all the circumstances 
of the case must be carefully con- 
sidered so that the right to appeal 
is not lost. Q 


1 “The requirement that jurisdiction 
be established as a threshold matter 
‘spring[s] from the nature and limits of 
the judicial power of the United States’ 
and is ‘inflexible and without exception.” 
Mansfield, C. & L.M.R. Co. v. Swan, 111 
US. 379, 382 (1884); see also Ex parte Mc- 
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Cardle, 7 Wall. 506, 514 (1868) (“Without 
jurisdiction the court cannot proceed at 
all in any cause.”). 

2 “Lower tribunal” includes administra- 
tive agencies and the tolling provision 
applies to final agency action where the 
agency is authorized by rule or statute to 
entertain motions for rehearing. See Dep't 
of Corrs. v. Career Serv. Comm’n, 429 So. 
2d 1244 (Fla. 1st D.C.A. 1983). 

3 See, e.g., Culpepper v. Britt, 434 So. 2d 
31 (Fla. 2d D.C.A. 1983) (motion to tax 
costs did not toll rendition), rev. denied, 
444 So. 2d 416 (Fla. 1984). 

4 “A motion for new trial or for rehear- 
ing shall be served not later than 10 
days after the return of the verdict in a 
jury action or the date of the filing of the 
judgment in a [nonjury] action.” Fa. R. 
Civ. P. 1.530(b). 

5 Martini v. Young, 921 So. 2d 647 (Fla. 
5th D.C.A. 2005). Judge Sharp authored 
a ringing dissent, asserting that juris- 
diction was proper based on Rule 1.540, 
which gave the trial judge the ability to 
correct any clerical mistakes in its first 
order and, thus, enter the second order. 
She alternatively argued that if the origi- 
nal order was nonfinal, the trial court had 
the inherent authority to enter the second 
order, and the resulting notice of appeal 
was timely under either scenario. Jd. at 
650 (Sharp, J., dissenting). 

6 The trial court stated: “It is further 
ordered and adjudged that a copy [of the 
final judgment] was not sent to Mr. Jones 
and that the times to file motions and 
appeals are extended to reflect this ....” 
Jones, 845 So. 2d at 1013. 

* Council of Sch. Officers v. Vaughn, 553 
A.2d 1222, 1230 (D.C. 1989) (“A rose is a 
rose is a rose, and jurisdiction is jurisdic- 
tion ....”) (Schwelb, J., concurring in part, 

‘ dissenting in part); Bialac v. Harsh Bldg. 
Co., 463 F.2d 1185, 1186 (9th Cir. 1972). 

5 Reviewable nonfinal orders are listed 
in FLa. R. App. P. 9.130(a)(3) and include 
those that: 

“(A) concern venue 

(B) grant, continue, modify, deny, or 
dissolve injunctions or refuse to modify 
or dissolve injunctions; 

(C) determine 

(i) the jurisdiction of the person; 

(ii) the right to immediate possession 
of property; 

(iii) the right to immediate monetary 
relief or child custody in a family law 
matter; 

(iv) the entitlement of a party to 
arbitration; 

(v) that, as a matter of law, a party 
is not entitled to workers’ compensation 
immunity; 

(vi) that a class should be certified; or 

(vii) that, as a matter of law, a party 
is not entitled to absolute or qualified 
immunity in a civil rights claim arising 
under federal law; 

(D) grant or deny the appointment 
of a receiver, and terminate or refuse to 
terminate a receivership. 

(4) Non-final orders entered after final or- 
der on motions that suspend rendition.” 

The 2000 amendment to Rule 9.130 
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deleted subdivision (a)(3)(C)(iv), which 
permitted nonfinal review of orders de- 
termining “the issue of liability in favor 
of a party seeking affirmative relief.” Such 
orders are now only appealable at the 
conclusion of the case. See Fia. R. App. P. 
9.130 [committee notes]. 

® Deal, 783 So. 2d at 321 n.1. 

10 Td. at 319-20. 

1 Td. at 320. 

Td. at 321. 

13 Td. 

4 Td. Other Florida appellate courts 
have followed the Deal -court’s reason- 
ing in dismissing appeals for lack of 
jurisdiction, recognizing that motions 
for rehearing do not toll the time for fil- 
ing an appeal when they are directed to 
nonfinal orders. See, e.g., H.B. v. B.W., 
826 So. 2d 346 (Fla. 2d D.C.A. 2002) 
(ruling that appeal of nonfinal order was 
untimely where motion for rehearing did 
not stay rendition of order) (citing Deal, 
783 So. 2d at 320-21)); see also Silver 
Shells Corp. v. Dale, 783 So. 2d 1224 (Fla. 
1st D.C.A. 2001) (dismissing appeal as 
untimely where unauthorized motion for 
rehearing did not toll the time for filing 
notice of appeal from the nonfinal order, 
and amended notice of appeal was filed 
more than 30 days after rendition of the 
nonfinal order); Bennett v. Bennett, 645 
So. 2d 32 (Fla. 5th D.C.A. 1994) (“Motions 
for rehearing of [nonfinal] orders do not 
toll the time for taking an appeal.”); Free- 
man v. Perdue, 588 So. 2d 671 (Fla. 5th 
D.C.A. 1991) (dismissing appeal for lack 
of jurisdiction where motion for rehearing 
was unauthorized and, therefore, did not 
toll time for filing notice of appeal); Smith 
v. Weede, 433 So. 2d 992 (Fla. 5th D.C.A. 
1983) (same). 

5 Commercial Garden Mall v. Success 
Academy, Inc., 453 So. 2d 934 (Fla. 4th 
D.C.A. 1984). Courts and commentators 
have distinguished between the filing of a 
motion for “rehearing” which is improper, 
and a motion for “reconsideration” which 
is permitted. See Bettez v. City of Miami, 
510 So. 2d 1242, 1243 (Fla. 3d D.C.A. 
1987) (“It is well settled in this state that 
a trial court has inherent authority to 
reconsider, as here, any of its interlocu- 
tory rulings prior to the entry of a final 
judgment or final order in the cause. The 
fact that the defendant mislabeled his 
motion as a motion for rehearing under 
Fla. R. Civ. P. 1.530 cannot change this 
result as the motion was, in substance, a 
proper motion for reconsideration.”); H. 
TRAWICK, TRAWICK’S FLORIDA PRACTICE AND 
PROCEDURE §9-2 n.2 (1985 ed.) (opining 
the motion for rehearing in Commercial 
Garden Mall was incorrectly designated, 
and was actually a motion for reconsid- 
eration). 

'6 Hansen v. Duggar, 536 So. 2d 1169 
(Fla. 1st D.C.A. 1988) (recognizing that 
where appellate filed a motion for re- 
consideration but prior to trial court’s 
ruling on motion, filed a notice of appeal, 
motion for reconsideration was deemed 
abandoned). Cf. Fa. R. App. P. 9.020(h) 
(“[If a final order has been entered and 
there has been filed in the lower tribunal 


an authorized and timely motion for .. . 
rehearing, . . . the following exceptions 
apply: ... (3) If such a motion or motions 
have been filed and a notice of appeal is 
filed before the filing of a signed, written 
order disposing of all such motions, all 
motions filed by the appealing party that 
are pending at the time shall be deemed 
abandoned, and the final order shall be 
deemed rendered by the filing of the 
notice of appeal as to all claims between 
parties who then have no such motions 
pending between them.”). 

'7 The notice of appeal must be filed, not 
served within 30 days of rendition of the 
order to be reviewed. See Fa. R. App. P. 
9.130(b). 

'S The reason these are not filed simul- 
taneously is purely a practical one. If 
the motion to relinquish is filed in the 
appellate court before the notice of appeal 
arrives from the lower court, the appel- 
late court clerk’s office cannot process it 
because there is no appellate case number 
and, thus, no appellate file. 

19 Motions not tolling time are listed in 
FLa. R. App. P. 9.300(d). 

20 Remington, 705 So. 2d at 921. 

22 Stalnaker, 892 So. 2d at 562 n.1 (cit- 
ing Fa. R. App. P. 9.130(1)(3)(C)(iii)); see 
RD & G Leasing, Inc. v. Stebnicki, 626 
So. 2d 1002, 1003 (Fla. 3d D.C.A. 1993) 
(stating that when an order contains one 
ruling that is available to be appealed by 
nonfinal appeal under Rule 9.130, other 
rulings in the same order may not “tag 
along” and are not reviewable by nonfi- 
nal appeal); cf: Consultants & Designers 
v. Brown, 677 So. 2d 915, 917 (Fla. 1st 
D.C.A. 1996) (stating that rule permitting 
nonfinal review of workers’ compensa- 
tion order determining compensability 
does not open door to other issues also 
determined in order). 

23 Stalnaker, 892 So. 2d at 562. 
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by Charles Baer 


Two New Issues in Post-BACPA 13 Cases 


long with most other 

bankruptcy attorneys, I 

have had to apply a num- 

ber of new or amended 
provisions of bankruptcy law in the 
year since the Bankruptcy Abuse 
Prevention and Consumer Protection 
Act of 2005 (Pub. L. 109-8) (BAPCA) 
became effective. In recent cases, I 
have discovered two changes that 
I had not expected; both imported 
principles I was familiar with in Ch. 
11 to Ch. 13 cases. First, the rule 
that postpetition interest on nondis- 
chargeable tax or other debt survives 
discharge will be more noticeable in 
Ch. 13 cases. Second, there will be 
an issue of whether attorneys’ fees 
with respect to dischargeability and 
related objection to claim litigation 
will be entitled to administrative 
expense status. 


Postpetition Interest on 
Nondischargeable Debt 

Prior to October 17, 2005, a Ch. 13 
discharge generally discharged all 
tax liabilities “provided for” under 
a Ch. 13 plan. For cases filed on or 
after that date, a Ch. 13 discharge 
does not apply to, inter alia, debts of 
the kind specified in §507(a)(8)(C) 
or in paragraphs (1)(B) or (1)(C) of 
§523(a).! 

The 26 U.S.C. §6672, trust fund 
recovery penalties, also known as the 
100 percent penalty, is one liability 
described under §507(a)(8)(C): “[A] 
tax collected or withheld and for 
which the debtor is liable in what- 
ever capacity.” An employer’s liability 
for the taxes it withheld and state 
sales taxes collected from consum- 
ers would also be within the scope of 


this provision. In Ch. 13 cases, these 
liabilities are normally paid in full, 
but without interest.” 

Liabilities for taxes where no 
return has ever been filed, or where 
the return was filed late and with- 
in two years of the petition date, 
are made nondischargeable by 11 
U.S.C. §523(a)(1)(B). Taxes in which 
the debtor made a fraudulent re- 
turn or willfully attempted in any 
matter to evade or defeat tax are 
made nondischargeable by 11 U.S.C. 
§523(a)(1)(C).° Unlike the liability 
for withheld taxes, these liabilities 
are general unsecured claims, nor- 
mally paid (or not paid) along with 
other nonpriority unsecured claims. 
Student loan debt nondischargeable 
under §523(a)(8) was nondischarge- 
able in Ch. 13 cases even before 
BAPCA. 

BAPCA also made §523(a)(2), 
fraud and fraudulent credit debts, 
§523(a)(3), unscheduled debt, and 
§523(a)(4), embezzlement and lar- 
ceny debt nondischargeable in Ch. 13 
cases. Section 523(a)(2) applies not 
only to situations where a creditor 
relies on a materially false financial 
statement given by a debtor with the 
intent to deceive, but also provides 
for a presumption of nondischarge- 
ability for certain purchases of 
luxury consumer goods within 90 
days prior to the petition date and 
certain cash advances within 70 days 
of the petition date. 

It should be noted that the nondis- 
chargeability provisions for tax debt, 
unscheduled debt, and student loans 
apply regardless of whether the 
creditor brought a dischargeability 
action.’ Otherwise, the strict time 


limits of Bankruptcy Rule 4007(c) for 
filing a dischargeability complaint 
apply.° 

While these changes to the Ch. 
13 “super-discharge” were widely 
recognized, the effect on postpeti- 
tion interest was not. While research 
has not revealed any post-BAPCA 
cases on point, case law from other 
chapters made it well established 
that postpetition interest on non- 
dischargeable liabilities is itself 
nondischargeable.® Both of those 
cases did deal with situations where 
the underlying tax was never paid. 
However, the overwhelming majority 
of the courts dealing with the issue 
have applied the rule in Bruning v. 
United States, 376 U.S. 358 (1964), 
to hold postpetition interest nondis- 
chargeable even where some or all of 
the underlying tax was paid in the 
bankruptcy case.’ In In re Tuttle, 291 
F.3d 1238 (10th Cir. 2002), the circuit 
court stated that not only was the 
case law on the point overwhelm- 
ing, but the only cases that failed to 
apply the Supreme Court’s ruling 
in Bruning had been reversed.* The 
rule has also been applied to student 
loan debt in Ch. 13 cases.® 

As noted by the Fifth Circuit in 
In re Johnson, 146 F.3d 252 (5th 
Cir. 1998), the fact that some or all 
of the underlying tax will be paid 
in the plan is not a basis to distin- 
guish Bruning." In view of the 2005 
limitations on the scope of Ch. 13 
discharge, liability for postpetition 
interest on nondischargeable taxes, 
student loans, and other nondis- 
chargeable debt will survive a Ch. 
13 case. Counsel should advise their 
clients that obligations for student 
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loans, taxes where the returns were 
not filed as of the petition date, or 
taxes where the returns were filed 
late and within two years of the 
petition date will survive the Ch. 
13 discharge, and that postpetition 
interest on those obligations will also 
survive. 


Attorneys’ Fees for the 
Benefit of Debtor 

Unlike Ch. 7 cases, attorneys’ fees 
in Ch. 13 cases are normally paid 
out of the plan as an administra- 
tive expense. Bankruptcy Code 11 


US.C. §503(b)(2) allows administra- 
tive expense status for compensa- 
tion awarded under Code §330(a). 
Bankruptcy Code §330(a) allows 
compensation for a professional per- 
son employed under §327. However, 
compensation under those provisions 
is limited to attorneys for the trustee, 
not for the debtor.'' It is common in 
Ch. 13 cases for this distinction to be 
blurred, as a Ch. 13 debtor exercises 
some of the powers of a trustee.” 
This results in attorneys’ fees being 
paid as administrative expenses in 
Ch. 13 cases. Pursuant to 11 U.S.C. 
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§1326(b)(1), these fees are often paid 
early in the case. Similarly, in a Ch. 
11 case, compensation for debtor’s at- 
torneys is common, as Ch. 11 debtors 
perform the duties of a trustee.’ 

Courts have denied administrative 
expense status to the extent the fees 
are for the benefit of the debtor indi- 
vidually, rather than the estate. Only 
fees for legal services which benefit the 
estate, not just the debtor, are entitled 
to administrative expense status." For 
example, legal fees for work, such as 
litigation of dischargeability actions in 
Ch. 11 cases, are not recoverable as an 
expense of the estate.'° 

In view of the former broad su- 
per-discharge, dischargeability liti- 
gation was rare in Ch. 13 cases, 
although there was the occasional 
student loan case. Thus, the issue 
of whether a Ch. 13 attorney’s work 
was compensable as work to benefit 
the estate, or noncompensable as 
work for the benefit of the debtor, 
rarely arose. This may well change 
in view of the changes to the Ch. 13 
discharge. Where there is discharge- 
ability litigation in Ch. 13 cases, the 
issue of whether the attorneys’ fees 
for that litigation should be paid out 
of the plan will arise. In view of the 
case law in Ch. 11 cases, it is doubt- 
ful that fees for work in discharge- 
ability actions in Ch. 13 cases would 
be accorded administrative expense 
status. 

The issue may also appear in 
claims litigation. It may be difficult 
to argue that legal work for the 
determination of the amount that 
must be paid on its claim would not 
be compensable work for the benefit 
of the estate. However, legal work for 
the purpose of absolving one of the 
joint debtors from a liability, such as 
the Trust Fund Recovery Penalty of 
26 U.S.C. §6672, would not reduce 
the amount payable from the estate, 
would not benefit the estate, and 
should not be payable as an admin- 
istrative expense. Counsel for the 
creditors should consider objecting 
to an application for employment or 
a request for attorneys’ fees to the 
extent an award of administrative 
expense status would be for work 
personal to debtors, rather than the 
estate.O 
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111 US.C. §1328(a)(2). 

2 11 US.C. §1322(a)(2). 

3 Experienced bankruptcy attorneys 
often have their Ch. 7 and Ch. 11 clients 
obtain plain language account transcripts 
of all their federal tax liabilities from In- 
ternal Revenue Service Taxpayer Service 
offices. This may now be good practice 
in Ch. 18 cases. Addresses for Taxpayer 
Service offices can be found at www.irs. 
gov/localcontacts/index.html. 

From an examination of the tran- 
script, the attorney can see when the 
client’s tax returns were filed with the 
IRS and whether a fraud penalty was 
applied. This can reduce the occasions 
when a client is surprised to find that 
the government contends the tax is not 
dischargeable as the IRS had no record 
of a return, or that the Service had deter- 
mined a tax liability in the absence of a 
return. 

It should be noted that the absence of 
a prior assertion of the 26 U.S.C. §6663 
civil fraud penalty does not foreclose 
the possibility that the government 
will assert nondischargeability under 
§523(a)(1)(C). The standard of proof for 
the fraud penalty is “clear and convinc- 
ing evidence,” Korecky v. Commissioner, 
781 F.2d 1566, 1568 (11th Cir. 1986), in 
contrast to the “preponderance of the 
evidence” standard in dischargeability 
proceedings. Grogan v. Garner, 498 U.S. 
279, 291 (1991). The §6663 penalty is 
imposed where “an underpayment of tax 
required to be shown on a return is due 
to fraud,” while other sorts of misconduct 
can cause nondischargeability under 
§523(a)(1)(c). In re Fretz, 244 F.3d 1323, 
1327-1329 (11th Cir. 2001). 

4 11US.C. §523(c); In re Ellsworth, 158 
B.R. 856, 858 (M.D. Fla. 1993). 

5 A complaint to determine discharge- 
ability under §523(c) must be filed within 
60 days after the first date set for the §341 
meeting, the first meeting of creditors. 
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Interim Bankruptcy Rule 4007. 

® Bruning v. United States, 376 U.S. 358, 
360 (1964); In re Burns, 887 F.2d 1541, 
1543 (11th Cir. 1989). 

7 In re Tuttle, 291 F.3d 1238, 1243-45 
(10th Cir. 2002) (gap interest in a Ch. 11 
case survives); In re Cousins, 209 F.3d 38, 
41-42 (1st Cir. 2000) (postpetition interest 
survives a Ch. 12 discharge); In re Artisan 
Woodworkers, 204 F.3d 888, 891-92 (9th 
Cir. 1999) (postpetition interest on non- 
dischargeable tax survives Ch. 11 and 
12 discharges); In re Johnson, 146 F.3d 
252, 260-61 (5th Cir. 1998) (postpetition 
interest from Ch. 11 case converted to Ch. 
7 survives discharge even though under- 
lying tax paid); In re Gill, 343 B.R. 732, 
741 (Bankr. M.D. Fla. 2006) (interest on 
nondischargeable tax debt survives Ch. 
11 discharge); In re Holway, 237 B.R. 217, 
219-220 (Bankr. M.D. Fla. 1999) (postpe- 
tition interest in Ch. 13 case converted 
to Ch. 7 survives Ch. 7 discharge); In re 
Quick, 152 B.R. 902, 907-09 (Bankr. W.D. 
Va. 1992). 

8 Tuttle, 291 F.3d at 1243. This is at 
least a slight overstatement. There is 
unreversed case law holding that a Ch. 
12 discharge bars post-bankruptcy li- 
ability for interest on nondischargeable 
taxes paid through a plan, in reliance 
on the lack of a requirement that Ch. 12 
plans provide for payment of postpetition 
interest and the “fresh start” policy. In 
re Mitchell, 210 B.R. 978, 982-84 (Bankr. 
N.D. Tex. 1997), affd., 241 B.R. 393 (N.D. 


Tex. 1997). The same logic applies in Ch. 
13 cases. However, Bruning, 376 U.S. at 
362, made it clear that postpetition inter- 
est on a nondischargeable debt is non- 
dischargeable even if that postpetition 
interest is not payable in the bankruptcy 
case. Cousins, 209 F.3d at 40; In re Leeper 
v. Pennsylvania Higher Ed. Assn., 49 F.3d 
98, 101 (3d Cir.1995). 

° In re Leeper, 49 F.3d 98, 103-105 (3d 
Cir. 1995) (postpetition interest on a 
nondischargeable student loan survives a 
Ch. 13 discharge); In re Murphy, 257 B.R. 
72, 75-77 (Bankr. N.D. Ala. 2000) (post- 
petition interest on a nondischargeable 
student loan survives a Ch. 13 discharge); 
In re Shelbayah, 165 B.R. 332, 335-36 
(Bankr. N.D. Ga. 1994) (interest on non- 
dischargeable student loan debt nondis- 
chargeable). See In re Kielisch, 258 F.3d 
315, 324 (4th Cir. 2001) (stating interest 
on a student loan can only be discharged 
on a showing of undue hardship). 

10 Johnson, 146 F.3d at 260-61. 

1 Lamie v. United States Trustee, 540 
US. 526, 534-36 (2004). 

2 11 U.S.C. §1303. 

3-11 U.S.C. §1107. 

4 In re Lederman Enterprises, Inc., 997 
F.2d 1321, 1323 (10th Cir. 1993); In re Al- 
cala, 918 F.2d 99, 103-04 (9th Cir. 1990). 

15 In re Reed, 890 F.2d 104, 105 (8th 
Cir. 1989); In re Kloubec, 251 B.R. 861, 
864-66 (Bankr. N.D. Iowa 2000); In re 
Latham, 131 B.R. 238, 239 (Bankr. S.D. 
Fla. 1991). 
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GENERAL PRACTICE, SOLO, 
AND SMALL FIRM 


by Nancy C. Wear 


f, as Sebastian Stark of TV’s 

“Shark” says, “Trial is war; 

second place is dead,” then a 

lawyer’s weapons need to be 
really, really sharp. The media image 
is of “lawyer as orator” and “lawyer 
as investigator,” but the truth is 
that the biggest and most danger- 
ous weapon in any lawyer’s arsenal 
is — drum roll, please — the law 
book! The computer has not changed 
the value or power of research as 
a weapon; it has only modified the 
tools used to craft it and keep it 
sharp. This piece is called “guerrilla 
research” because research levels 
the playing field for small firms 
and solo practitioners, much as the 
sharpshooting of the Minutemen im- 
proved the odds against the mass of 
British troops during the American 
Revolution. Learning to do research 
well and fast is the only surefire way 
to ensure consistent success (and, of 
course, to avoid embarrassing and 
even needless defeat). By offering 
a number of useful shortcuts, the 
author hopes this article convinces 
you to keep doing research. 

I was not always a researcher. 
After 20 years of criminal litigation 
and appeals, during which I relied 
almost exclusively on the Rules of 
Criminal Procedure, the Florida 
Statutes Annotated, and, occasion- 
ally, the evidence code, I started 
writing for a business litigation firm. 
Because I didn’t know a thing about 
the common law, civil procedure, or 
the actual practice of civil litigation, 
I dug into “book research,” not just 
the cases and statutes, but treatises, 
digests, hornbooks, law reviews, and 
encyclopedias. I soon learned that 
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Guerrilla Research 


good research puts the lawyer in 
command in state or federal court, 
at trial, or on appeal. 

Here is an example of what I mean. 
One day, my firm asked me to write 
a “Rule 11” motion in a federal case 
seeking sanctions against the op- 
ponents and their lawyers. I had 
never heard of such a motion (or of 
Rule 11, for that matter), so I read 
the rule, the annotations, and the 
seminal case law. I also looked at a 
previous recent example in the firm’s 
files. The rule had been recently 
changed, so the “example” on file was 
completely wrong (and, indeed, had 
been denied for that very reason). 
Armed with knowledge of the current 
rule and supporting case law, I was 
able to write and correctly serve the 
Rule 11 motion, which ultimately 
contributed to an ample and collect- 
able judgment against the opposing 
attorneys (whose clients had long 
descended into insolvency). 

Two other recent examples: A cli- 
ent came to me with a judgment and 
sentence which required payment 
of restitution to a police officer as a 
prerequisite to early termination of 
his probation. Because my first ac- 
tion on taking the case was to look 
at the annotations to the restitution 
statute, I learned that restitution 
cannot be awarded to a law enforce- 
ment agency or a police officer (a fact 
overlooked by both the prosecution 
and the defense), and the probation 
was terminated on my motion. In 
a county court case, my client was 
sued for about $600 in attorneys’ 
fees by her former lawyer based on 
a retainer agreement which had a 
prevailing party attorneys’ fee provi- 


sion. After we won the case at trial, 
continued research enabled me to ob- 
tain dismissal of two of the attorney’s 
appeals, win a third appeal, and land 
multiple attorneys’ fee awards. 

Research helps in two ways — of 
course, you win with it, but you 
also avoid embarrassing losses if 
you remain receptive to statutory 
amendments, rule changes, and new 
case law. 

Here are 13 tips for researchers: 

1) Don’t rely on “Boolean searches.” 
Asure sign of a lazy researcher is the 
citation of cases which, when read in 
full, do not stand for the proposition 
for which the cases were cited. It is 
a safe bet that the researcher — of- 
ten a neophyte — used a “Boolean 
search” for a phrase, such as “selec- 
tive enforcement” or “subject matter 
jurisdiction,” instead of ensuring 
that the case’s holding and reasoning 
actually related to the present case 
and supported the position being 
argued. 

For example, selective enforcement 
is not a defense in a criminal case, 
but it is a defense in a condominium 
action. Thus, if your client is ac- 
cused of a robbery, the judge will not 
grant your motion to dismiss based 
on a claim that other robbers were 
not prosecuted and, therefore, the 
prosecution is “selectively enforcing” 
the robbery statute in your client’s 
case. However, a condominium unit 
owner, in a suit for enforcement of 
the condo rules, can defend on the 
ground of selective enforcement, if 
the evidence shows, for example, that 
the board of directors accused your 
client of violating the rule against 
parking a boat on the property, but 
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allowed other boat-owning owners 
to park their vessels without taking 
any enforcement action. 

It follows that if you were the 
counsel in a condo case, you would be 
expected to know that the criminal 
“selective enforcement” cases have 
no relevance. If you relied on them, 
you would not only fail to advance 
your client’s position, but you would 
demonstrate to opposing counsel 
(and the judge) that you do not know 
the difference between these two 
utterly different concepts. If you are 
shown to be ignorant about one legal 
concept in your case, the judge may 
well conclude that you don’t know 
much about the rest of your case, 
either. 

2)Read about it in Florida Juris- 
prudence. Read the portions of Fla. 
Jur. 2d on such broad topics as “Neg- 
ligence,” or “Contracts,” or “Injunc- 
tions” that apply to your case. Wheth- 
er you are seeking information about 
a new practice area, or conducting a 
quick refresher, this encyclopedia’s 
survey of Florida “black letter” law 
is invaluable. There you will learn (or 
be reminded of) just what elements 
you need to allege, or what elements 
your opponent omitted from his or 
her complaint. Fla. Jur. 2d, now a 
West product, is still an easy read in 
its updated and expanded form. Each 
topic offers useful “practice pointers” 
and helpful “observations,” too. 

Making Fla. Jur. 2d the first step 
in your research is likely to save you 
from many potential errors, a time- 
saver all by itself. 

“Book research,” once you get 
good at it, is often much faster than 
computer searches, especially in the 
early stages of an assignment, when 
you are trying to narrow your search 
from a vast subject — like “sum- 
mary judgment” or “postconviction 
relief under Rule 3.850” — to the 
more narrow issues in your case. By 
eliminating the general statements 
and principles, you can focus on fact- 
specific situations, exceptions, and 
the rulings of one particular Florida 
or federal court. 

3) Read the rules — Then read 
them again. You would be surprised 
how often your opponent has got it 
wrong. The case law on Rule 1.525 


Don't count on being 
able to claim that a 
motion for rehearing 
filed and served 
on Monday, when 
the 10th day was 
Sunday, was timely. 


is a painful reminder of how an 
amendment or a new rule can catch 
even the most experienced lawyers 
unprepared. You do not want to be 
that unfortunate one. You also don’t 
want to find out after a hearing that 
you conceded to an opponent who 
cited the outdated version of the 
rule. 

4)Always start with the pocket 
part. Whether you are starting from 
a rule or a statute, go first to the 
pocket part of Florida Statutes An- 
notated for the latest case law. Even 
if you think you know the rule, the 
text itself or the case law interpret- 
ing it may have changed. Reading 
in the main volume is too likely to 
reinforce what you have “always” 
done, which may now be wrong. 

5)Got one case, but have no idea 
where to go next? Go to the digest 
(pocket part first, of course) and read 
what other courts have recently said 
about the headnotes in your case. 
This is a tactic that is especially 
helpful if the case you have is, for 
example, from a federal court, and 
you want state cases. One of the 
West headnote advantages is that 
the federal digest topics are roughly 
the same as those in the Florida 
Digest. 

Glance at the sections both before 
and after your headnote topic. This 
perusal may yield helpful material, 
and it will remind you again of the 
limitations of Boolean research. A 
Boolean search is good at the end of 


your research, but at the beginning, 
it will limit you to that exact word 
or phrase formulation which may 
mislead you. 

Remember that using a combina- 
tion of research tools is likely to 
ensure that you have not missed the 
new case which, for example, despite 
discussing Florida’s Deceptive and 
Unfair Trade Practices Act, does not 
cite the statute number at all, and, 
therefore, did not turn up in your 
Boolean search for cases under the 
statute number. 

6)Shepardize. You have to elimi- 
nate outdated law, and I recommend 
Shepardizing early, as soon as you 
find one or more cases which seem 
to have answered your question, 
whether pro or con. Otherwise, espe- 
cially when researching in common 
law areas, where the case law is the 
law, you may be led wildly astray. 
Almost worse, you may find that you 
have wasted a lot of time following 
promising leads to a dead end. Key- 
Citing (the West product) seeks to 
give you a more nuanced analysis, 
such as “may have been overruled 
on one or more points of law.” 

7)Never overestimate your op- 
ponent’s laziness. Many lawyers, 
regardless of the firm’s sterling 
reputation, are simply not enthusi- 
astic about doing research. I cannot 
tell you how often victory has gone 
to the researcher, regardless of how 
eminent the other side’s legal team 
has seemed to be. Again and again, 
careful research has proved that 
“the bigger they are, the harder they 
[may] fall.” 

8)Stay creative. Several recent 
examples: 

¢ In defending against a mo- 
tion for prevailing party attorneys’ 
fees, the question was, “Who really 
prevailed”? Florida law works on a 
claim-by-claim basis, so it is entirely 
possible to lose on one part of the 
case and yet have no liability for 
fees. 

¢ A defendant on probation was 
taken into custody after the court 
(during a routine appearance in 
court, but while his counsel was not 
present) ordered him to take a urine 
test. Counsel’s habeas petition, the 
first of its kind, was granted and led 
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to a change in the courtroom proce- 
dures. 

¢ Section 57.105, as amended in 
1999 and afterwards, establishes a 
right to an award of fees on several 
grounds, and at many points in the 
litigation, not just at the time the 
suit was filed or the defense as- 
serted. The new statute and its case 
law interpretations have already 
shown great promise to innovative 
litigators, whether movants or those 
opposing such motions. 

* The deadline for an authorized 
motion for rehearing is met by ser- 
vice, not filing. Don’t count on being 
able to claim that a motion for re- 
hearing filed and served on Monday, 
when the 10th day was Sunday, was 
timely. Think it doesn’t make a lot 
of difference? Because an untimely 
motion for rehearing does not toll 
the time for filing an appeal, you 
risk having your subsequent appeal 
dismissed as untimely. 

In all of these examples, the op- 
position was defeated by the results 
of creative and thorough research. 
Remember that some of the things 
that work are counterintuitive (like 
the rehearing/service deadline); it 
pays to keep an open mind. 

9)Listen to your client. The first 
time one of my clients — a high 
school graduate — told me which 
cases I should be looking at in order 
to present her defense in an admin- 
istrative proceeding, I was inclined 
to ignore her ideas. Some clients, 
though, know their own cases really, 
really well, as this lady did. Fortu- 
nately, I did read what she sent me 
— and used her research to win the 
case. 

This is especially, though not 
exclusively, true in criminal cases. 
People in prison have little else to 
do but study their own cases. Given 
the added, if unfortunate, fact that 
there are an increasing number of 
lawyer-prisoners available to share 
their expertise with their fellow 
inmates, your client may tell you 
about a case or a principle that you 
overlooked or a tactic of which you 
never thought. 

10) Learn from your opponents. 
One lawyer I know circulates through 
his firm papers from opposing coun- 
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sel which seem to be good models of 
the kind. If some motion or memo of 
law worked well — yours or someone 
else’s — save it in your computer, in 
a notebook, or file of samples. (Of 
course, you should save your own 
good work as writing samples for 
your next job.) Every one of my pub- 
lished articles (including this one) 
has flowed from research projects 
done for a client. 

11) Do research as needed. Don’t 
try to keep up with advance sheets or 
the court opinions on the Web. Your 
time is better spent, while waiting 
for a hearing to be called, or for the 
jury to come back, in reading a vari- 
ety of newspapers, magazines, and 
books, and adding to your general 
knowledge. 

Your local legal paper and the 
daily newspaper will cover important 
and/or controversial developments 
in the law. If a featured case is one 
you want or need to research more 
deeply, you can access it online or at 
the law library. 

12) Don’t kill the messenger. (This 
one is for partners and senior associ- 
ates.) New lawyers are often the ones 
who do the research. Those who gave 
out the assignment are often sure 
they “remember the exact case,” or 
are positive that “such-and-such a 
claim or defense” was bulletproof. 
New lawyers must be confident that 
if their research reveals that the 
boss’ pet case actually held the other 
way, or that the proposed theory of 
the litigation lacks legal support, the 
boss will support them. Your firm 
can only benefit from fearless and 
thorough research. Encourage it, 
and be grateful that your associates 
respect you enough to bring you the 
“right stuff,” even if it is not what you 
expected. 

13) Buy some books. (This one is 
for the boss.) Even the smallest firm 
should buy certain books, although 
which ones will depend on the prac- 
tice. A litigation firm should not 
operate without the latest edition of 
a treatise on practice and procedure 
(Trawick, Ramirez, and Berman 
are some of the well-known au- 
thors). No maritime lawyer would be 
caught without the latest edition of 
Schoenbaum’s multi-volume treatise 


and/or Benedict on Admiralty. Fam- 
ily lawyers often prefer The Florida 
Bar’s CLE book on family law. For 
those who practice in federal court, 
West’s annual Federal Civil Rules 
Handbook is one option. It contains 
each rule’s text, followed by a brief 
discussion of how to use each sec- 
tion, and citations to the latest cases 
from different circuits. As an appel- 
late lawyer, I subscribe to the rules 
pamphlets and the current edition of 
Philip Padovano’s treatise, Florida 
Appellate Practice, all reissued an- 
nually. 

Make sure you have the current 
pamphlets on the rules of procedure 
(Florida and federal). Criminal law 
practitioners should have West’s 
Florida Criminal Law and Rules, a 
bulky but one-volume source of just 
about everything that is likely to 
come up in criminal court (including 
the punishment code and sentencing 
guidelines). 

Any firm with more than two law- 
yers ought to consider the purchase 
of Florida Jurisprudence 2d. Even a 
secondhand set (up to 10 years old) 
is helpful because of the encyclopedic 
treatment of so many subjects. Later 
cases and newer developments can 
be located online, then Shepardized 
or KeyCited. 


Conclusion 

Research is the heart of every law 
practice. Excellent research skills 
enable small firms and solo practi- 
tioners to litigate with confidence 
against any opponent, regardless of 
size or eminence.) 


Nancy C. Wear, a solo practitioner 
in Coral Gables, concentrates her practice 
in litigation support and appeals. She 
is board certified by The Florida Bar in 
criminal appeals. 

This column is submitted on behalf 
of the General Practice, Solo and Small 
Firm Section, Michael Theodore Olexa, 
chair, and Craig Ferrante, editor. 


REAL PropeRTY, PROBATE AND 
Trust LAw 


by Randall Gilbert 


Private Building Inspectors 


ouldn’t it be great if 

we could speed up con- 

struction without sac- 

rificing quality? With 
all of the construction in Florida and 
not enough inspectors, owners and 
contractors have been screaming 
for relief from delayed plan review 
and delayed inspections. Yet not 
too many people know that the leg- 
islature allows for an “alternative 
plan review and inspection.”! This 
article discusses what a private 
provider is and, in this author’s 
opinion, why it is advantageous for 
an owner to use a private provider 
rather than a building official for in- 
specting residential and commercial 
construction projects. For purposes 
of brevity, private provider will be 
referred to as PP and building of- 
ficial as BO. 


What Is a Private Provider? 

Enacted October 1, 2002, and 
then revised on July 1, 2006, F.S. 
§553.791 provides that “[t]he fee 
owner may elect to use a private 
provider to provide plans review 
or required building inspections, 
or both.”? A PP must be licensed 
under Ch. 471 as an engineer, 
under Ch. 481, or as an architect. 
Individuals licensed under Ch. 468 
Part XII as building inspectors are 
also permitted to do inspections 
but are limited to residential ad- 
ditions and alterations up to 1,000 
square feet.‘ To avoid self-polic- 
ing or self-regulation, PPs cannot 
provide services for any building 
designed or constructed by the 
re 


Advantages of Using a 
Private Provider 

¢ Building construction and plan 
review time is substantially re- 
duced. 

¢ More thorough inspections leads 
to increased quality in workmanship, 
less defect claims, and less warranty 
claims. 

¢ When an inspection for con- 
struction is requested from the 
building department, usually the 
contractor/design professional is not 
even present. The contractor/design 
professional finds out from markings 
on a permit card or plans that have 
been rejected. It is easier for private 
providers to coordinate with contrac- 
tors or design professionals, and they 
will usually review the work/plans 
directly with the contractor/design 
professional right at the job site. 

¢ There just are not enough in- 
spectors or plan reviewers and this 
shortage leads to substantial delays. 
Delays mean loss of productiv- 
ity. Loss of productivity means lost 
profits, which is especially true for 
contracts that have liquidated delay 
damage clauses. The quicker a proj- 
ect is completed, the less an owner 
will be inconvenienced. This leads to 
a more pleasant, fast-tracked, and 
turnkey experience. 

¢ There is an additional level of 
quality control. 

¢ Projects are not exposed as long 
to rain, vandalism, theft, attractive 
nuisance, or other hazards that affect 
idle projects. 

¢ Disciplinary action may be 
taken against a PP for violations. 

¢ The biggest reason to use a PP 


is because a PP must carry profes- 
sional liability insurance. Because 
of their personal exposure, PPs are 
more likely to be complete, accurate, 
and thorough than a BO, who has 
sovereign immunity from liability. 


Sovereign immunity for 
Building Inspectors 

In Trianon Park Condominium 
Ass’n. v. City of Hialeah, 468 So. 2d 
912 (Fla. 1985), the plaintiffs were 
condominium unit owners seeking 
damages against the City of Hialeah 
building inspectors for negligence in 
inspecting their condominium build- 
ing and certifying it for occupancy. 
The Florida Supreme Court held that 
unless the plaintiffs could show that 
the city owed either an underlying 
common law or statutory duty of 
care to the individual condominium 
owners with respect to the alleged 
negligent conduct, there could be no 
governmental liability for this negli- 
gence. The Trianon plaintiffs argued 
that the city owed them a statutory 
duty of care to properly inspect con- 
struction projects pursuant to FS. 
Ch. 533, and that the inspection 
laws were enacted for the protection 
of individual citizens as well as the 
general public. The court, however, 
determined that Ch. 533 was enacted 
only for the purpose of protecting the 
health and welfare of the public in 
general, and was not intended by the 
legislature to create a governmental 
duty of care to individual property 
owners. Finding no statutory or com- 
mon law duty of care owed by the city 
to the individual property owners 
to inspect their building and issue 
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certificates of occupancy, the court 
held that the city could not be held 
liable for any negligence in the per- 
formance of these acts.® 


Level of Professional Liability 
Insurance a PP Must Maintain 

The PP must maintain profes- 
sional liability coverage. For projects 
of $5 million or less, the policy must 
be $1 million per occurrence and $2 
million in the aggregate. For projects 
more than $5 million, the policy must 
be $2 million per occurrence and $4 
million in the aggregate.’ The PP 
can purchase claims-made policies 
but must maintain tail coverage for 
at least five years. Therefore, if this 
amount is insufficient, then an owner 
should request that the insurance 
coverage be increased.* However, 
even though a PP is required to carry 
insurance “(t]he contractor’s con- 
tractual or legal obligations are not 
relieved by any action of the private 
provider.” 


Finding and Hiring a PP 

Most building departments require 
the PP and their duly authorized rep- 
resentatives to register in order to 
verify the PP’s licensure and ensure 
that the PP maintains the requisite 
insurance.'®° The PP must have a 
written contract with the fee owner 
(not the contractor) for its services." 
If a PP is used for plan review, then 
the building official, in accordance 
with local adopted polices, may also 
require a PP to be used for the build- 
ing inspections as well.” 
Notwithstanding any other provision of 
law or local government ordinance or 
local policy, the fee owner of a building 
or structure, or the fee owner’s contrac- 
tor upon written authorization from the 
fee owner, may choose to use a private 
provider to provide building code inspec- 
tion services with regard to such building 
or structure and may make payment 
directly to the private provider for the 
provision of such services.'* 


Plan Review by a PP 

If a PP is used for plan review, 
the PP is required to review the 
construction plans and sign an af- 
fidavit in a form authorized by the 
Florida Building Commission, under 
oath, that the plans comply with the 
applicable codes.'* Although special 
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permission may be sought from the 
BO, there is nothing in §553.791 that 
authorizes construction to commence 
prior to issuance of the permit. There 
is also a 30-business day deadline for 
the BO to review the plans, which 
can be tolled by the BO providing 
the PP with notice of a deficiency.” 
Each time the BO issues a notice of 
deficiencies, the BO is given five ex- 
tra business days to review the PP’s 
revisions to the plans.’® 


When to Elect to Use a PP 

Prior to the 2006 revision, the 
question of when the election to 
use a PP must be made generated a 
lot of confusion and generated two 
interpretive attorney general opin- 
ions.’ Previously, the election could 
only be made either “at the time of 
permit application, or no less than 
seven business days prior to the first 
scheduled inspection.”'* The 2006 
revision has been amended to also 
provide that, “if the local building of- 
ficial is unable to provide inspection 
services in a timely manner,” then 
election can be made “no less than 
seven business days prior to the next 
scheduled inspection.” 

The term “timely manner” is not 
defined anywhere in the Florida 
Statutes. Nor does the Florida Build- 
ing Code specify the time that an 
inspection must take place. However, 
Broward County has issued amend- 
ments and interpretations to the 
Florida Building Code requiring: 
“Inspections shall be made not later 
than the following workday after 
the day of the request for inspection 
when a request is made prior to 
12:00 noon. Requests for inspections 
received after 12:00 noon, shall be 
made not later than the day after 
the following workday.”” 

Therefore, unless there is some 
local amendment to the Florida 
Building Code specifying when an 
inspection must take place, the term 
“timely manner” seems unconstitu- 
tionally vague, since it is not defined 
anywhere. Therefore, this author is 
of the opinion that because at least 
one local jurisdiction essentially re- 
quires that the inspection must occur 
within virtually the next day, a BO 
should not reject a PP’s application 


based solely on the grounds that 
the BO feels as though he or she is 
providing inspection services in a 
timely manner.”! 


Providing Notice a PP Is Going 
To Be Used 

Election must be made with a form 
typically called “notice to building 
official of use of private provider 
form.”” The form must be signed by 
the owner, posted at the project, and 
must generally contain 1) the PP’s 
licensure, contact information, re- 
sume, or statement of qualifications; 
2) services to be provided by the PP; 
3) certificate of professional liability 
insurance for the PP if required by 
the building official; and 4) state- 
ment from the owner indemnifying 
the building department from the 
owner's use of the If changes 
are made to either the PP or the 
PP’s scope of work, then the notice 
must be updated within one business 
day.2* 


Inspections of the Construction 
If a notice of commencement is re- 
quired (generally for jobs more than 
$2,500), the PP may not perform or 
approve inspections until the notice 
of commencement is filed.”> What- 
ever inspections the BO is required 
to perform, the PP is also required 
to perform.”* The PP must notify 
the BO of any intended inspections 
and the approximate time.”’ The BO 
may visit the site as often as neces- 
sary to verify that the PP is actually 
providing the inspections.”* After 
each completed inspection, the PP is 
required to record on a form posted 
at the job site indicating pass or 
fail.” The PP then has two business 
days to notify the BO about the PP’s 
conclusion.*° However, what usu- 
ally happens is the BO waives the 
requirement that each inspection 
be separately reported and instead 
simply requires the PP to submit a 
record of all the inspections together 
with a “certificate of compliance.” *! 


Completion of all Inspections 
by the PP 

Upon completion of all required 
inspections, the PP must submit to 
the BO 1) a record of all required in- 
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spections; 2) request for either a “cer- 
tificate of completion” or “certificate 
of occupancy”; and 3) a “certificate 
of compliance” under oath including 
a statement in substantially the 
following form: “To the best of my 
knowledge and belief, the building 
components and site improvements 
outlined herein and inspected under 
my authority have been completed 
in conformance with the approved 
plans and the applicable codes.”*” 

Upon receipt of the above from the 
PP, the BO has two business days to 
“identify the specific deficiencies, as 
well as the specific code chapters and 
section” or must issue the certificate 
of occupancy or certificate of comple- 
tion the next business day.** 

If the BO determines that the 
construction is not code compliant, 
the BO may deny the certificate of 
occupancy or certificate of comple- 
tion, or issue a stop-work order for 
the project.** Upon denial or issuance 
of the stop-work order, the PP may 
1) submit a corrected request for a 
certificate of occupancy or certificate 
of completion;* or 2) meet with the 
BO within two business days to 
resolve the dispute. If the dispute 
still cannot be resolved, the PP can 
appeal the decision to the BO’s 
board of appeals, or the local BO if 
there is no board of appeals, which 
must consider the matter at the next 
scheduled meeting.*’ Thereafter, if 
there is still a dispute, it must be 
brought before the Florida Building 
Commission.*® 


Disciplinary Action 

Because a PP must be licensed 
as either an engineer, architect, or 
building inspector, they are still sub- 
ject to the disciplinary guidelines of 
their applicable professional boards 
respectively found under Ch. 471, 
Ch. 481, and Ch. 468. In addition, 
a PP is also subject to the disciplin- 
ary guidelines of §468.621(1)(c)-(h), 
which are specifically for building 
code administrators and inspectors. 
Although currently there is only one 
reported disciplinary case against 
a PP, there is certainly room for 
abuse.* The most notable violations 
involve making or filing a report or 
record which the PP knows to be 


false; failure to properly enforce 
applicable building codes by commit- 
ting willful misconduct, gross negli- 
gence, gross misconduct, repeated 
negligence, or negligence resulting in 


a significant danger to life or property; 
and failure to maintain the required 
insurance.U) 


1 Fra. Star. §553.791 (2006) is entitled 
“Alternative Plans Review and Inspec- 
tion.” 

Fia. Stat. §553.791(2) (2006) (empha- 
sis added). 

3 Fra. Star. §553.791(1)(g) (2006). 

4 Fra. Stat. §553.791(3) (2006). A PP 
can only perform services within the 
disciplines covered by their licensure 
or certification under Ch. 468 (building 
code administrators and inspectors for 
additions and alterations that are lim- 
ited to 1,000 sq. ft. or less to residential 
buildings), Ch. 471 (engineering), or Ch. 
481 (architecture, interior design, and 
landscape architecture). 

5 Fra. Srat. §553.791(3) (2006). 

6 Holodak v. Lockwood, 726 So. 2d 815, 
816 (Fla. 4th D.C.A. 1999), citing Tri- 
anon Park Condominium Ass'n. v. City 
of Hialeah, 468 So. 2d 912 (Fla. 1985). 

7 Fra. Stat. §553.791(16) (2006). 

8 Fria. Stat. §553.791(4)(c), (16) 
(2006). 

Fra. Stat. §553.791(8) (2006). 

10 Fra. Strat. §553.791(15) (2006). 

1 Fra. Strat. §553.791(2) (2006). 

4 Fra. Stat. §553.791(6) (2006). 

18 Fra. Stat. §553.791(7) (2006). 

1S 

1 See, Fla. AGO 2006-29; Fla. AGO 
2006-23. 

18 Fla. Stat. §553.791(4) (2006). 

19 Stat. §553.791(5) (2006). 

20 2005 Broward County Amendments 
to the 2004 Florida Building Code 109.5 
provides: “Inspection requests shall be 
made to the Building Department office 
at least one day prior to the required 
inspection and shall provide reasonable 
time for such inspections to be made. 
Inspections shall be made not later 
than the following workday after the 
day of the request for inspection when 
a request is made prior to 12:00 noon. 
Requests for inspections received after 
12:00 noon, shall be made not later than 
the day after the following workday. The 
request for inspection shall be made by 
the person, firm or corporation perform- 
ing the work. Failure to request such 
inspections constitutes a violation of this 
Code.” 

21 “Vagueness, of course, is the term 
given to that ground of constitutional 
infirmity of a [s]tatute that is based on 
its failure to convey sufficiently definite 
notice of what conduct is proscribed. A 


[s]tatute which either forbids or requires 
the doing of an act in terms so vague 
that men of common intelligence must 
necessarily guess at its meaning and 
differ as to its application violates the 
first essential of due process of law.” 
State v. Gray, 435 So. 2d 816, 819 (Fla. 
1983). See generally DuFresne v. State, 
826 So. 2d 272, 274 (Fla. 2002) (“It is well 
established that where reasonably pos- 
sible and consistent with constitutional 
rights, a [s]tatute will be interpreted by 
the courts in a manner that resolves all 
doubt in favor of its validity. This [c]ourt 
has noted, however, that in a vagueness 
challenge, any doubt as to a [s]tatute’s 
validity should be resolved in favor of 
the citizen and against the [s]tate.”). Cf, 
State v. Webb 786 So. 2d 602, 604 (Fla. 1st 
D.C.A. 2001) (upholding statute using 
the term “reasonable time”). 

» Although each building department 
has various versions of the form on 
their county or municipal letterhead, an 
example used by Miami-Dade County’s 
building department can be found at 
www.miamidade.gov/buildingcode/alt_ 
plan.asp#Required_Forms. 

23 Fia. Stat. §553.791(4) (2006). 

25 Fia. Stat. §713.135(d). 

26 See Fia. Stat. §553.791(10) (2006). 

27 Fra. Stat. §553.791(9) (2006). 

33 Td. 

29 Fa. Stat. §553.791(10) (2006). 

3° Td. 

id. 

32 Fria. Strat. §553.791(11) (2006). 

33 Fa. Stat. §553.791(12) (2006). 

Td. 

36 Fa. Stat. §553.791(13) (2006). 

39 Florida Eng’s Mgmt Corp. v. Fred C. 
Jones, P-E., 2006 WL 1198052 (Fla. Div. 
Admin. Hrgs). 


Randall Gilbert is a founding 
member of Gilbert & Kaufman, PA. He 
attended the University of Florida (B.A., 
1996), and Nova Southeastern University, 
Shepard Broad Law Center (J.D., 1999), 
and practices in the areas of construc- 
tion litigation, commercial litigation, 
contracts, corporate, appeals, and real 
property. 

This column is submitted on behalf 
of the Real Property, Probate and Trust 
Law Section, Rohan Kelley, chair, and 
William P. Sklar and Richard R. Gans, 
editors. 
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EQual LAW 


by Matthew W. Dietz 


Reasonable Accommodations for 


Attorneys with Disabilities 


our years ago, The Florida 
Bar embarked on a mission 
to increase diversity in the 
legal profession so the Bar 
reflects the racial, ethnic, and gender 
makeup of society.' At that time, 
we discovered that over 20 percent 
of the population of the state of 
Florida are people with disabilities; 
however, this segment of the popu- 
lation was vastly underrepresented 
to the extent that no statistics were 
kept by any entity in Florida as to 
the numbers of attorneys with dis- 
abilities, law schools that recruit 
students with disabilities, or law 
firms that hire or promote persons 
with disabilities. Since the diversity 
initiative has been in place, the Bar, 
the Equal Opportunities Section, and 
the Disability Independence Group 
(DIG) have taken steps to educate 
Florida lawyers about the needs of 
their colleagues with disabilities 
and to ensure that attorneys with 
disabilities are included in the defini- 
tions of “minority” and “diversity.”” 
On May 23, 2006, the U.S. Equal 
Employment Opportunity Commis- 
sion (EEOC) published a fact sheet 
to provide guidance for attorneys 
with disabilities and their employers 
on the application of the reasonable 
accommodation obligation under the 
Americans with Disabilities Act of 
1990.* According to the EEOC, one 
goal of this fact sheet is to dispel the 
myth that attorneys with disabilities 
who need reasonable accommodation 
are less competent or less productive 
than attorneys without disabilities. 
Reasonable accommodation refers to 
any change in the work environment 
or in the way things are customarily 
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done that enables an applicant or 
employee with a disability to enjoy 
equal employment opportunities.‘ 
“Many legal employers recognize 
the importance of flexibility to re- 
main competitive in hiring the best 
attorneys. Providing reasonable 
accommodation is an extension of 
this successful strategy,” said EEOC 
Chair Cari M. Dominquez. “With 
employers competing fiercely for tal- 
ent, those who win use recruitment 
strategies that reach out to attorneys 
with disabilities.” 

The purpose of this article is 
to provide a basic overview of the 
benefits of hiring a lawyer with a 
disability as well as to summarize 
the new EEOC fact sheet and the 
Americans with Disabilities Act as 
it pertains to attorneys and those 
public and private facilities used by 
attorneys in their practices. 


Why Consider a Lawyer 
with a Disability? 

It should be as easy as saying it’s 
the law and that one should consider 
hiring a lawyer with a disability as 
they would consider any other law- 
yer. Unfortunately, there are many 
stereotypes involving persons with 
disabilities: concerns as to whether an 
attorney with a disability can handle 
a busy caseload, the reactions of cli- 
ents, or the cost of accommodations. 
This reasoning harks back to a time 
when law firms were considering the 
impact of hiring their first female or 
African-American attorneys. These 
myths are equally inapplicable to the 
disabled. In fact, out of most jobs or 
professions, the legal profession is best 
suited for persons with a wide range 


of disabilities, as most legal jobs do 
not require strenuous physical activ- 
ity; fixed hours are not required; and 
technological advances have made 
information management and pro- 
ductivity accessible to all. The costs 
of most accommodations, if they cost 
anything at all, are less than $600.° 

There are many bonuses for hiring or 
retaining an attorney with a disability. 
Primarily, the 20 percent of our popula- 
tion who have disabilities are consum- 
ers of services, jurors of our cases, or 
family members of our consumers or 
jurors. A lawyer with a disability has 
the life experience to empathize with 
clients and the public with regard to 
the difficulties they face.’ 

Further, overcoming barriers and 
adversity in their own lives inures to 
the benefit of their clients. More like- 
ly than not, a person with a disability 
faced a multitude of challenges in 
obtaining his or her law license. In 
order to achieve this level of success, 
the student must be an effective 
self advocate through high school, 
college, and law school; obtain test- 
ing and classroom accommodations; 
as well as battle with vocational 
rehabilitation to obtain funding for 
education. In order to maximize his 
or her academic potential, the stu- 
dent must have necessarily acquired 
intense and direct knowledge of 
disability-related needs and technol- 
ogy available to accommodate these 
needs. In addition to the natural 
barriers faced by the student with a 
disability, he or she must also com- 
plete all educational requirements in 
the face of others’ doubts regarding 
the student’s abilities.*® 

As to attorneys that develop a dis- 


i 
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ability while in their practice, failing 
to provide an accommodation would 
be a waste of years of experience and 
knowledge for a small investment 
in an accommodation. Persons with 
disabilities statistically are more 
loyal to their employers because 
their employers have given them the 
chance to succeed. 


Is Your Firm a Covered 
Employer Under the ADA? 

The Americans with Disabilities 
Act and the similar Florida Civil 
Rights Act cover employers with 15 
or more employees.? However, many 
local ordinances identical to the ADA 
provide coverage to employees of 
companies which have five or more 
employees.” 


When Is an Employee 
Covered by the ADA? 

In order for a person to be pro- 
tected by the ADA, that employee 
must be a “qualified person with a 
disability.”!' An individual with a 
disability under the ADA is a person 
who has a physical or mental impair- 
ment that substantially limits one 
or more major life activities, has a 
record of such an impairment, or is 
regarded as having such an impair- 
ment.!? Major life activities are those 
an average person can perform with 
little or no difficulty, such as walking, 
breathing, seeing, hearing, speaking, 
learning, and working.'®? An em- 
ployee is “qualified” when he oz she 
satisfies skill, experience, education, 
and other job-related requirements 
of the position held or desired, and 
who, with or without reasonable 
accommodation, can perform the es- 
sential functions of that position." 


How Should You Interview a 
Potential Employee with 
a Disability? 

As with any able-bodied employee, 
the interview should be a process 
where the employer can determine 
who, based on his or her skills and 
experiences, would be the best fit 
for a job. If an applicant is deaf, the 
applicant may need a sign language 
interpreter." If an applicant is visually 
impaired, the applicant may need ma- 
terials in an alternate format.'® Dur- 


ing an interview, employers may not 
ask about the existence or nature of a 
disability.'’ However, if an employer 
knows that an applicant has a disabil- 
ity, through observation or disclosure 
by the applicant, and the employer 
believes that an accommodation may 
be needed, the employer may ask if the 
applicant will need an accommodation 
to do the job, and, if yes, what accom- 
modation may be needed.'* 


How Does an Attorney 
Request a Reasonable 
Accommodation? 

It is usually the employee’s respon- 
sibility to request a reasonable accom- 
modation. There are no magic words 
that need to be spoken. Basically, an 
employee must ask an employer for a 
change in a condition related to his or 
her employment due to a medical con- 
dition.!* Accommodation may be nec- 
essary to apply for a job, to perform 
job functions, or to enjoy the benefits 
and privileges of employment that 
are enjoyed by people without dis- 
abilities. Reasonable accommodations 
may include,” but are not limited to, 
making existing facilities used by 
employees readily accessible to and 
usable by persons with disabilities;?' 
job restructuring;”” modification of 
work schedules; modifying workplace 
policies; providing additional unpaid 
leave; reassignment to a vacant posi- 
tion; acquiring or modifying equip- 
ment or devices;”? telecommuting; 
and providing qualified readers or 
sign language interpreters. 

Each person’s abilities are differ- 
ent, and the accommodation may be 
specific to a person. An employer may 
not reflexively say no, but the employ- 
er may inquire into the disability and 
the accommodation requested by the 
employee. If necessary, and the dis- 
ability-related needs are not obvious, 
an employer may seek documentation 
from an appropriate health care or 
vocational rehabilitation professional 
about that attorney’s disability and 
functional limitations.”* Also, an em- 
ployer is entitled to know the nature 
of the problem, how it is connected to 
the disability, and how a suggested 
accommodation would resolve the 
problem before the employer can 
assess whether an accommodation 


is appropriate.”> There should be 
an open discussion between the 
employer and the attorney to find 
an accommodation that would make 
the attorney more productive. This is 
called the “interactive process.””* 

During this interactive process, 
the employer and the attorney may 
discuss several types of accommoda- 
tions that are effective to satisfy the 
attorney’s needs. The employer has 
the option of choosing a less expensive 
or less burdensome alternative if the 
alternative effectively eliminates the 
workplace barrier.” If the alternative 
suggested by the employer is ineffec- 
tive, the attorney should explain why 
the alternative is less effective rather 
than merely objecting to the proposed 
accommodation.”* 


When Is an Accommodation 
Unreasonable? 

An accommodation is not reason- 
able when it alters the essential 
requirements of a job or it makes the 
employer suffer an undue burden. An 
attorney with a disability must be 
able to perform the essential require- 
ments of the job, with or without rea- 
sonable accommodation. Examples 
of such essential functions for some 
attorneys are as follows: conducting 
legal research, writing motions and 
briefs, counseling clients, teaching 
a law course, drafting regulations 
and opinion letters, arguing before 
a court, drafting testimony before 
a legislative body, and conducting 
depositions and trial.”® Also, it is not 
reasonable to request an alteration 
of billable hour requirements or 
any other production requirements 
that are uniformly applied, but an 
employer may be required to provide 
a reasonable accommodation, such 
as a reader or typist, so that an at- 
torney with a disability can meet a 
billable hour requirement.” Also, an 
employer generally is not obligated 
to provide personal use items such 
as eyeglasses or hearing aids.*! 

If an attorney realizes that a 
production problem is related to 
a disability, that attorney should 
bring the problem to the attention 
of his or her employer immediately 
and explore an accommodation to 
meet the employer’s expectations. 
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An employer is not required to 
excuse poor performance when an 
accommodation was never requested 
and can even terminate an attorney 
for poor performance if he or she 
requested an accommodation after 
the employer decided to terminate 
the attorney. 

An accommodation is not reasonable 
when it causes an undue hardship, i.e., 
significant difficulty or expense, to the 
employer.” In order to determine an 
undue hardship, the employer must 
consider the cost and nature of the 
accommodation and its effect on the 
overall financial resources and op- 
eration of the entire firm. In viewing 
the costs to be incurred, an employer 
should consider whether some or all 
of the costs can be offset. Florida Voca- 
tional Rehabilitation, as well as some 
disability organizations, may provide 
such accommodations at little or no 
cost. Further, for a small firm, disabled 
access tax credits are available for one 
half of the first $10,000 spent per year 
on accommodations.** 


Does the Firm Camping 
Retreat or Holiday Party Need 
to be Accessibie? 

Many important parts of an 
attorney’s professional career oc- 
cur outside of the office. It is the 
employer's responsibility to ensure 
that all of the benefits and privileges 
of employment are made accessible 
to its employees with a disability. 
Usually, this requires sensitivity to 
the requirements of your employees 
when planning trainings or sched- 
uling events. For example, when 
buying tickets at a sports facility, 
the employer should purchase those 
next to the accessible seating section. 
Also, when choosing restaurants, an 
employer should pick an establish- 
ment with an accessible restroom. 


What are the Responsibilities 
of the Courts and the 
Providers of Services Ancillary 
to the Legal Profession? 

The obligation to provide work- 
place accommodations for an at- 
torney with a disability in areas 
outside of the workplace, but within 
the scope of employment, are joint 
between the employer and the public 
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or private facility. 

State and local facilities have the ob- 
ligation to make all of their programs 
and services equally available for per- 
sons with disabilities.*° Upon request, 
all materials should be provided to 
persons with visual impairments in 
alternate formats, and sign language 
interpreters should be made available 
for the deaf. Further, all courts should 
have accessible courtrooms and other 
facilities, as well as an ADA coordina- 
tor to ensure that proper accommoda- 
tions are given. The Florida Courts 
Web site has an inclusive list of avail- 
able accommodations, and the Florida 
Supreme Court has been dedicated 
to fulfilling the requirements of the 
Americans with Disabilities Act since 
1998. Through Florida Supreme Court 
Chief Justice R. Fred Lewis’ lead, the 
Supreme Court Standing Committee 
on Fairness and Diversity will state 
proposals to ensure accessibility to 
our courts. Although the ADA is now 
15 years old, many state and federal 
courthouses are not fully accessible, 
and timely accommodations may be 
difficult to obtain. 

All private accommodation suppli- 
ers, such as law offices and provid- 
ers of services ancillary to the legal 
profession, also have an obligation to 
ensure their facilities are constructed 
accessibly or that readily achievable 
architectural barriers are removed 
for mobility impaired attorneys or 
clients. They also have an obligation 
to ensure services are provided in a 
manner that is usable for a visually 
impaired or deaf attorney or client.*® 
This includes, but is not limited to, 
law offices, mediation offices, court re- 
porters’ offices, and doctors’ offices for 
independent medical examinations. 
For a mobility impaired attorney, a 
deposition should be scheduled at an 
accessible location, and for a visually 
impaired attorney, materials should 
be provided in electronic format 
that can be accessed with a screen 
reader. As an accommodation for a 
deaf attorney or deponent, a court 
reporter would be required to pro- 
vide real-time transcription service. 
It is unlawful to impose a surcharge 
for an accommodation like real-time 
reporting; the public accommodation 
(court reporter’s office) could increase 


the price to all of its clients. 


Are there Penalties for 
Violation of the Act? 

The Americans with Disabili- 
ties Act of 1990 was intended as a 
mandate for the elimination of bar- 
riers for persons with disabilities 
throughout society.*’ The penalties 
for violating the employment provi- 
sions of the act, or the similar Florida 
Civil Rights Act, are the same as 
the penalties for racial, gender, or 
national origin discrimination.* 
After exhausting administrative pre- 
conditions, the successful plaintiff is 
entitled to reinstatement, back-pay, 
front-pay, compensatory damages, 
punitive damages, and attorneys’ 
fees and costs.*® 


Conclusion 

The goal in maintaining a diverse 
workforce is to be able to gain from 
the many different perspectives that 
life imparts on each person. Until 
recently, persons with disabilities 
were excluded from this goal. How- 
ever, every year, many thousands of 
persons with disabilities are gradu- 
ating from college and professional 
schools with accommodations, and 
many more are deciding to continue 
to work in the legal profession or 
other professions while living with 
a disability. Any firm that does not 
attempt to embrace the power and 
financial impact of the population of 
persons with disabilities will be at a 
competitive disadvantage.” 

Like members of other minority 
groups, persons with disabilities 
have a unique perspective and many 
have triumphed over adversity and 
societal stereotypes. Unlike other 
minorities, anyone can join the dis- 
ability community at some time, 
whether through illness or injury 
or from birth. When viewing an at- 
torney with a disability, a law firm or 
governmental employer should focus 
on the abilities of the attorney and 
what that attorney brings to a law 
firm. Q 


! See Diversity in the Legal Profession 
Symposium Final Report (Aug. 13, 2004), 
at www.floridabar.org/ (follow “Inside the 
Bar,” then “Committees,” then “Standing 
Committees,” then “Member Outreach 


{ 


Committee,” then “Diversity in the Legal 
Profession Final Report and Recommenda- 
tions.”) 

? With support of The Florida Bar Foun- 
dation, the Disability Independence Group 
(DIG) created the Disability-Diversity 
Initiative, a statewide study project of 44 
lawyers with disabilities, during 2005. 
The study was designed to enable attor- 
neys with disabilities to discuss disability 
issues and barriers to participation in 
professional and Bar activities. In 2007, 
through a collaboration of The Florida 
Bar and DIG, a survey was conducted to 
determine the barriers to practice for all 
Florida attorneys with disabilities. In June 
2006, the Equal Opportunities Law Section 
sponsored a presidential showcase seminar 
at the Annual Convention of The Florida 
Bar to highlight challenges faced by and 
goals for attorneys with disabilities. 

3 U.S. Equal Employment Opportunity 
Commission Fact Sheet on Reasonable 
Accommodations for Attorneys with Dis- 
abilities at www.eeoc.gov/facts/accom- 
modations-attorneys.html (hereinafter 
referred to as “Fact Sheet”). The Americans 
with Disabilities employment provisions 
are found at 42 U.S.C. §12111, et seq. 

4 EEOC News press release, May 23, 
2006. 

Td. 

6 See www.jan.wvu.edu/media/Low- 
CostHighImpact.pdf; Fact Sheet at 2. The 
Job Accommodation Network provides 
information about the costs of reasonable 
accommodation at www.jan.wvu.edu/por- 
tals/faqs.html#fund and www.jan.wvu. 
edu/media/LowCostHighImpact.pdf. 

7 See, generally, Jennifer Jolly-Ryan, 
Disabilities to Exceptional Abilities, Law 
Students with Disabilities, Nontradi- 
tional Learners, and the Law Teacher as a 
Learner, 6 Nev. L.J. 116 (2005). 

42 U.S.C. §12111(2) and (5)(A); 
Strat. §760.02(7). 

10 See, e.g., Miami-DapE County Cone, 11A- 
25; Browarp County Cong, 16%-3; HILL- 
SBOROUGH CouNTy 16%4-2, PINELLAS 
County Cope, 70-51; ORLANDO City Cope, 
57.01. 

42 U.S.C. §12111(8). 

42 USC. §12102(2); 29 CFR. 1630.2()(). 

13 29 C.E.R. §1630.2(i). 

4 42 US.C. §12113(a); 29 CER. 1630.2(m). 
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’ Fact Sheet at 3. 

17 42 U.S.C. §12112(d)(2). 

18 Fact Sheet at 3;42 U.S.C §12112(d)(2)(B); 
see also U.S. Equal Emp. Opportunity 
Comm’n, Enforcement Guidance on Dis- 
ability-related Inquiries and Medical 
Examinations of Employees Under the 
Americans with Disabilities Act, available 
at www.eeoc.gov/policy/doc/guidance-in- 
quiries.html. 

'9 Fact Sheet at 4. 

20 42 U.S.C. §12111(9). For a detailed list 
of possible accommodations according to 
disability, see Job Accommodation Net- 
work Searchable Online Accommodation 
Resource (SOAR), www.jan.wvu.edu/soar. 

21 Examples of such accommodations 
include providing a higher desk, grab 
bars in the toilet stall, automatic doors, 
installation of ramps, providing assistance 
shelving books, providing flashing strobe to 
warn a deaf person of an emergency, etc. 

22 This includes removal of nonessential 
tasks, such as membership in partners’ 
committees, social activities, etc. 

23 This includes video conferencing, TTY/ 
TTD, assistive listening devices, screen 
reading software. 

24 Fact Sheet at 7. 

25 Td. at 8. All such information regard- 
ing the medical condition and disability 
of an attorney should remain confidential 
and in a separate medical file, except as is 


necessary to grant an accommodation or 
for first aid or safety personnel. 42 U.S.C. 
§12112(d)(3)(B). 

*6 Fact Sheet at 7-9. 

27 Td. at 13-14. 

* Td. at 11. 

Id. at 12. 

31 Td. 

82 42 U.S.C. §12111(10). 

33 26 U.S.C. §44(c)(2). 

29 C.E.R. §1630.9. 

%5 Title II of the ADA covers discrimina- 
tion by public entities. 42 U.S.C. §12131, et 
seq. 

36 Title III of the ADA covers discrimina- 
tion in public accommodations and services 
provided by private entities. 42 U.S.C. 
§12181, et seq. For examples of what is 
included in the definition of discrimination, 
see 42 U.S.C. §12182. 

37 42 U.S.C. §12101(a). 

38 42 U.S.C. §12117. 

39 Td. 

40 “America is home to an estimated 54 
million people with disabilities. Despite 
widespread unemployment, this popula- 
tion has an aggregate income exceeding 
$1 trillion as well as $220 billion in dis- 
cretionary spending power.” Comments 
of Christine Griffin, EEOC commissioner, 
at the ABA National Conference on the 
Employment of Lawyers with Disabilities, 
May 23, 2006. 


WE HELP THEM LIVE LIFE 
TO THE FULLEST. 


Find out how you can support 
the programs that are working in 
our community. Contact 
Volunteers of America, today. 


1-800-899-0089 


www.VolunteersofAmerica.org 
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Volunteers 
of America 


There Gre no limits to caring. ~ 


City, COUNTY AND LOCAL 
GOVERNMENT LAW 


by David G. Tucker 


A Primer on Counties and Municipalities, Part 2 


previous discussion in the 

March issue of the Bar 

Journal considered the 

nature of counties and 
municipalities and the sources of 
their powers to govern and regulate. 
Because counties and municipalities 
occupy overlapping territories and 
constituencies, the possibility exists 
that issues might arise under which 
a county has a different regulatory 
scheme than does a municipality. 
This might occur where a municipal- 
ity pursues different policy objectives 
than the county. What happens when 
these issues arise? This discussion 
describes the framework under 
Florida law for addressing these 
issues. 


Conflicting Ordinances 

¢ Noncharter County Ordinance 
Conflict with Municipal Ordinance 

There are times when county or- 
dinances and municipal ordinances 
conflict. In a noncharter county, 
the municipal ordinance prevails 
over the county ordinance within 
the municipality to the extent of a 
conflict.' However, a municipality is 
not free to adopt an “opt out” ordi- 
nance merely to avoid being subject 
to a county ordinance that imposed 
impact fees even on development 
within the incorporated municipal 
limits.” Although Volusia was a 
charter county, a similar rule was 
applied to noncharter counties in 
Seminole County v. Casselberry, 541 
So. 2d 666 (Fla. 5th DCA 1989). The 
court in Seminole County noted that 
Seminole was not a charter county, 
as was Volusia County, but that the 
Volusia charter included the same 
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provision for resolving county/mu- 
nicipal ordinance conflict as the 
constitutional provision governing 
noncharter counties.* A municipal 
ordinance attempting to opt out of a 
county regulatory plan must serve 
a valid municipal purpose beyond 
removing the municipality from 
beneath county regulation.* 

¢ Charter County Ordinance Con- 
flict with Municipal Ordinance 

The constitution requires that a 
county charter specify whether a 
county ordinance controls over a 
municipal ordinance in the event of 
a conflict.° Frequently, charter pro- 
visions will echo the constitutional 
provisions as to noncharter counties, 
namely that municipal ordinances 
prevail in the event of conflict within 
the municipality. Even in such 
charter counties, however, the con- 
flicting municipal ordinance must 
serve a valid municipal purpose.® 
In addition, in some charter coun- 
ties, the charter itself may provide 
that county ordinances prevail in 
certain contexts and that the county 
has the power to preempt municipal 
ordinances in other contexts.’ In 
that case, however, the Florida Su- 
preme Court distinguished between 
county preemption of regulatory 
authority and the undertaking by 
a county to provide services previ- 
ously provided by the municipality.* 
The court determined that where a 
charter county sought to preempt 
municipal regulatory authority, Fla. 
Const. art. VIII, §1(g) governed; but 
where the issue is county provision 
of services as opposed to municipal 
provision of services, the court found 
that the transfer of powers provi- 


sions set out in Fla. Const. art. VIII, 
§4 governed. More recently, the Fifth 
District Court of Appeal has held 
land use authority is regulatory in 
nature and, thus, may be preempted 
to a charter county through a proper 
charter amendment.’ 

¢ State-authorized County Pre- 
emption 

The legislature may authorize 
even noncharter counties to pre- 
empt municipal ordinances. For 
example, in spelling out the powers 
of municipalities to adopt emergency 
management plans, the legislature 
expressly requires that, “[elach mu- 
nicipal emergency management plan 
must be consistent with and subject 
to the applicable county emergency 
management plan.””° As a practical 
matter, the legislature does not often 
authorize noncharter counties to 
preempt municipalities. 


Litigation in Which County and 
Municipality are Adverse Parties 

On rare occasions, a county may 
sue a municipality or a municipality 
may sue a county. To try to create an 
alternative dispute resolution pro- 
cess to resolve the difference between 
governmental entities without litiga- 
tion, the legislature has enacted FS. 
Ch. 164, the Florida Governmental 
Conflict Resolution Act. The FCGA 
does not apply to governmental 
entities that have already entered 
into alternative dispute resolution 
agreements among and between 
themselves, or to those entities that 
have reached impasse during such 
processes.'! The FCGA applies, at a 
minimum, to substantive disputes 
regarding the following: 
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(1) Any issue relating to local comprehen- 
sive plans or plan amendments prepared 
pursuant to part II of chapter 163, includ- 
ing, but not limited to, conflicts involving 
levels of service for public facilities and 
natural resource protection. 

(2) Municipal annexation. 

(3) Service provision areas. 

(4) Allocation of resources, including 
water, land, or other natural resources. 

(5) Siting of hazardous waste facili- 
ties, land fills, garbage collection facili- 
ties, silt disposal sites, or any other locally 
unwanted land uses. 

(6) Governmental entity permitting 
processes. 

(7) Siting of elementary and second- 
ary schools. 


For those entities to which the 
FCGA applies, immediately upon fil- 
ing suit against another governmen- 
tal entity, the court “shall” enter an 
order abating the proceedings until 
the procedural requirements of the 
FCGA have been met. To commence 
the procedure, the initiating govern- 
mental entity must provide notice 
as provided in the statute to the 
entity with which it has the conflict. 
Upon compliance with the notice 
provisions, the entities move into the 
“conflict assessment phase.”! This 
phase requires a meeting between 
the appropriate staff of the conflict- 
ing entities to try to reach a solution. 
This meeting must be advertised at 
least 10 days prior to the meeting 
itself in not just a newspaper of gen- 
eral circulation but the newspaper of 
“widest” circulation in the jurisdic- 
tions having the conflict." 

In the event that the staffs of the 
conflicting entities are still unable 
to reach a solution, the governing 
bodies of the joint conflicting entities 
must hold a joint public meeting to 
try to resolve the conflict.’ If the en- 
tities are unable to reach a solution 
at that meeting, the entities must 
participate in mediation.'* In the 
event mediation fails, only then are 
the entities permitted to go forward 
with the litigation.” 

The FCGA imposes a duty to nego- 
tiate in good faith upon the conflict- 
ing entities. Where one governmen- 
tal entity refuses to negotiate in good 
faith having received notice of the 
initiation of the Ch. 164 procedure, 
and the governmental entity that 
initiates the Ch. 164 process is the 
“prevailing party” in the litigation, 


the prevailing party must recover at- 
torneys’ fees from the governmental 
entity that did not negotiate in good 
faith.'* 


Transfer of Powers 

Fla. Const. art. VIII, §4 provides a 
generalized procedure under which 
powers may be transferred among 
and between local governments, 
including counties, municipalities, 
and special districts. That section 
provides: 
Section 4. Transfer of powers. By law or 
by resolution of the governing bodies of 
each of the governments affected, any 
function or power of a county, municipal- 
ity or special district may be transferred 
to or contracted to be performed by 
another county, municipality or special 
district, after approval by vote of the 
electors of the transferor and approval 
by vote of the electors of the transferee, 
or as otherwise provided by law. 


The Florida Supreme Court has 
construed this provision to apply 
equally to charter and to nonchar- 
ter counties.’ In Broward County 
v. City of Fort Lauderdale, 480 So. 
2d 631 (Fla. 1985), the court distin- 
guished between an effort under the 
county charter for a county to take 
over provision of municipal services 
from an effort to preempt regulatory 
authority through a county charter.” 
In comparing the ability of a char- 
ter county to preempt municipal 
regulations with the dual referenda 
required under art. VIII, §4, the court 
reasoned: 


Thus, on the one hand the constitution 
has a provision intended to expand the 
power of charter counties, while on the 
other hand it includes a provision to ex- 
pand the shared power of governmental 
units to transfer powers and functions. 
Both were intended to reduce the need 
for special laws and constitutional 
amendments. The conflict arises when the 
expansive power of a charter county col- 
lides with the requirements of section 4. 
But section 4 did not contemplate giving 
municipalities veto power over a charter 
county’s preemptive power. Rather, sec- 
tion 4 contemplated situations where a 
law authorizes dual referenda or where 
the city and county mutually desire to 
shift a function or power of the type which 
required special law or constitutional 
amendment under the 1885 constitution. 

A line must be drawn between these 
overlapping provisions. We hold that sec- 
tion 1(g) permits regulatory preemption 
by counties, while section 4 requires dual 
referenda to transfer functions or powers 
relating to services. A charter county may 


preempt a municipal regulatory power in 
such areas as handgun sales when coun- 
ty-wide uniformity will best further the 
ends of government. §25.86(7), Fla. Stat. 
(1983). Dual referenda are necessary 
when the preemption goes beyond regula- 
tion and intrudes upon a municipality’s 
provision of services.”! 


The legislature retains plenary 
power under art. VIII, §4 to provide 
“by law” another means to transfer 
powers without requiring dual refer- 
enda. “By law” could describe a gen- 
eral law or a special law, although if 
the legislature attempted a transfer 
of powers by special law in a charter 
county, the specific requirement of 
voter approval would still require 
that a special law be approved by 
the voters of the county. 


City/County Cooperation 

The preceding discussion has con- 
cerned itself with how disputes might 
arise and be resolved between cities 
and counties. It is, therefore, useful 
to briefly consider the mechanism 
under which they might cooperate. 

The state has recognized that 
public policy is best served when 
governmental entities cooperate. To 
further this objective, the legislature 
has enacted the Florida Interlocal 
Cooperation Act, codified in Part I of 
FS. Ch. 163 (FICA). The premise of 
FICA is to “permit local governmen- 
tal units to make the most efficient 
use of their powers by enabling them 
to cooperate with other localities” 
and expressly authorizes a public 
agency of Florida to exercise jointly 
with any other public agency of 
Florida, another state, or of the 
United States, any “power, privilege, 
or authority which such agencies 
share in common and which each 
might exercise separately.”” 

The FICA provides that the vehicle 
for such cooperation is an interlocal 
agreement, and sets out the required 
elements of such an interlocal agree- 
ment.” Such interlocal agreements 
are considered contracts binding 
the parties.”> FICA also authorizes 
the creation of a separate entity to 
administer or execute the provisions 
of the agreements between the signa- 
tory governmental parties.” 

Interlocal agreements between 
counties and municipalities have 
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been used to set forth vehicles for 
joint municipal/county financing of 
capital projects.”’ Such agreements 
can be validated as part of bond 
validation proceedings.”* Interlocal 
agreements among and between 
various political subdivisions have 
been used to create regional entities 
to allow the local governments to 
take advantage of economies of scale 
in providing certain services.” 

An interlocal agreement, however, 
cannot be used to expand the pow- 
ers of the parties beyond the powers 
they already enjoy.*® For example, 
an interlocal agreement under FICA 
could not authorize the governing 
body of one municipality to meet 
outside the territorial limits of that 
municipality.*! 


Dual Taxation and Annexation 

Both the subjects of dual taxation 
and municipal annexation are mate- 
rial for lengthy articles unto them- 
selves. This discussion will briefly 
identify sources of governing law. 

Dual Taxation 

Art. VIII, §1(h) provides “property 
situate within municipalities shall 
not be subject to taxation for services 
rendered by the county exclusively 
for the benefit of the property or the 
residents in unincorporated areas.” 
This section only limits the power 
of counties to expend ad valorem 
taxes, not other non-ad valorem 
county revenues.” The legislature 
has prohibited the use of countywide 
funds raised within a municipality 
from being used to fund “any service 
or project provided by the county 
when no real and substantial benefit 
accrues to the property or residents 
within a municipality or municipali- 
ties.** County revenues derived from 
or on behalf of the unincorporated 
area are excluded from this statu- 
tory limit. Similarly, F.S. §218.64(1) 
deems a portion of the county portion 
of the local government sales tax to 
be “derived on behalf of the unincor- 
porated area.” 

The statutory language echoes 
the decision of the Florida Supreme 
Court in City of St. Petersburg v. 
Briley, Wild & Associates, 239 So. 2d 
817 (Fla. 1970), which found the con- 
stitution did not prohibit the use of 
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county taxes raised in municipalities 
from being used for county programs 
that provided a “real and substantial 
benefit” to the municipality.** The 
benefit required for municipal area 
residents is not a “direct benefit” oc- 
curring within municipal areas, but 
may consist of “indirect benefits.”* 
Whether the requisite benefit is 
provided is a factual question requir- 
ing an analysis of how a service is 
provided and performed.* No con- 
stitutional provision prohibits the 
taxation of unincorporated parts of 
the county for the benefit of areas in 
a municipality.*’ 

¢ Annexation 

The power to annex an unincor- 
porated area to a municipality is 
reposed in the legislature.** The 
Florida Constitution provides that 
municipal annexation of unincorpo- 
rated territory, merger of municipali- 
ties, and exercise of extra-territorial 
powers by municipalities shall be as 
provided by general or special law.*® 
The legislature, while retaining 
the plenary power to act through 
a special law, has authorized mu- 
nicipalities to share the annexation 
power through F‘S. Ch. 171.* Ch. 
171 specifies the uniform method for 
municipalities to follow in annexing 
territory when the annexation is not 
accomplished through a special law 
of the legislature. *! 


Conclusion 

As Florida continues to grow, the 
counties and municipalities will 
necessarily find themselves jointly 
addressing issues created by the 
growth. Counties and municipalities 
will be forced to deal with everyday 
issues affecting their citizens. In this 
environment, a basic understanding 
of the roles, powers, and law govern- 
ing counties and municipalities and 
their relationships will be helpful. O 
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Lawyer Services 


- Attorney Discipline 


@ Allen S. Katz, Esq., former Chair, Florida 
Bar Ethics Grievance Committee and State 
prosecutor, concentrates on representation 
of attorneys before Florida Bar Grievance 
Committees, Referees and the Florida Su- 
preme Court. Mr. Katz has vast experience in 
defending attorneys and other professionals in 
administrative, civil, or criminal proceedings. 
Referring attorneys are gladly paid in accor- 
dance with Florida Bar rules. Law Offices of 
Allen S. Katz, P.A., 1200 Brickell Avenue, 
Suite 1620, Miami, Florida 33131; Tel: (305) 
379-5554, Fax: (305) 379-4548. 


Attorney Referral Services 


= = Attention - New Attorneys? 

Just went out on your own? New to Florida? 
Starting up a practice? Let us jump start you. 
- We have helped many.- And they will tell you. 
Referances Available. A-A-A Attorney Refer- 
ral Service; 888-669-4345; 877-733-5342. 


Automotive Forensic Services 


@ Accident Investigation, Injury, Death, 
Property Damage, Defect, Negligence, Fire, 
Fraud, Bad Faith, Faulty Repair. State/Na- 
tionwide,* Salvatore R. Raimondi, Sr., (561) 
832-6022, Web site: www.AAFSA.com; 
E-mail: RSRAIMONDI@AAFSA.COM. 


x Allen S. Katz, Esq., former State 
prosecutor and Chair, Florida Bar Ethics 
Grievance Committee, concentrates on 
representing those accused of criminal law 
violations in both Florida and federal Courts. 
Mr. Katz is available to act as co-counsel in 
cases throughout the State of Florida, and 
gladly pays referring attorneys in accordance 
with Florida Bar rules. Law Offices of Allen S. 
Katz, P.A., 1200 Brickell Avenue, Suite 1620, 
Miami, Florida 33131; Tel: (305) 379-5554, 
Fax: (305) 379-4548. 


Criminal Defense Lawyers 


@ aaacriminaldefense.com, Grey Tesh, 
Esq., represents the accused in State and 
Federal courts all over Florida, Call (561) 686- 
6886, greytesh @aaacriminaldefense.com, 
1610 Southern Bivd. WPB, FL 33406. 


Expert Witnesses 


Handwriting 

= American Document Examiners, Rita 
Lord: 1208 Marine Way, Suite 303 North 
Palm Beach, Fl 33408. Court qualified expert 
witness in Federal, Circuit, Probate, District 
Courts and arbitration cases throughout the 
U.S. Phone(561)622-6310; 
www.americandocumentexaminers.com. 


R Certified Forensic Document Exam- 
iner, Thomas Vastrick, 380 S. State Road 
434,Suite 1004-132, Altamonte Springs, FL 
32714. (800) 544-0004. Formerly with U.S. 
Postal Inspection Service Crime Lab. Over 
29 yrs. Experience. ABFDE Certified (former 
Board Director.) Court qualified throughout 
southeast. 


Land Use & Zoning 


@ Lester L. Solin, Jr., FAICP, MCP, MBA, 
Fellow, Past Commissioner, Am. Inst. of Certi- 
fied Planners (AICP). 35+ years Experience in 
testimony regarding Land Use, Comprehensive 
Plans, Land Development Codes, Site Plans, 
& Compatibility, Consistency & Compliance. 
Solin and Associates, Inc.; (407) 682-7200; 
(407) 252-7200 cell; saiplans @ aol.com: www. 


Law Enforcement 
& Security 


@ Lou Guasto Law Enforcement & Se- 
curity Expert Witness. Retired Police Chief 
with twenty-six years of Law Enforcement 
experience. F. B.|. Academy graduate. Former 
University Criminal Justice Instructor. (954) 
434-0413. 


Medical 


@ Physicians For Quality: Credible medi- 
cal experts. Since 1986. We have Florida 
physicians who have agreed to review your 
malpractice case, and if it has merit, testify for 
you. Plaintiff or Defense. 1-800-284-3627. 
Visitus at www.pfq.com. 


Mining Engineering 


@ Mining Engineering Experts: Extensive 
expert witness experience, all types mining: ac- 
cidents, injuries, wrongful death, construction, 
trucking/rail, disputes, product liability, mineral 
property management, mineral appraisal for 
estate & tax 540-989-5727. 


Premises Liability 
& Security 


~@Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. 
William T. Gaut (239) 593-8033. Naples, 
Florida. Visit Web site: www.wtgaut.com. 


Foreign Business Practices 


mJ. Laurence Eisenberg, Esq. admitted 
to practice for 40 years, is now available to consult 
on foreign business practices. Served 20 years as 
Counselor for Commercial Affairs in US embassies 
in Asia, Europe, Mexico and The Caribbean. Avail- 
ability is not to advise on foreign law, but on busi- 
ness practices before, during and post transaction. 
E-MailJLEisenberg1@comcast.net 

or call 786 683 6775. 
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Professional Liabili 


Malpractice Insurance _ 


@ Attorneys First Insurance, specializing 
in legal malpractice/professional liability. We 
welcome phone quotes. Sam Cohen, 2623 
McCormick Dr., Suite 105, Clearwater, FL 
33759, (727) 799-4321, Fax: (727) 499- 
6829; e-mail: ATTORNEYSFIRST @AOL. 
COM. 


Stockbroker Fraud 
_Mismanagement 


@ Call us to talk over remedies available 
to your clients who have securities account 
losses. Referral or co-counsel; expert wit- 
ness affiliations. David McGee and Peter J. 
Mougey, Beggs & Lane, Pensacola, (850) 
432-2451. 


Stockbroker Misconduct 


@ Darren C. Blum, Esq., concentrates on 
recovering investors’ losses caused by stock 
and commodity broker misconduct. Mr. Blum 
has vast experience within the securities 
industry, as a former licensed broker; former 
associate of a large New York law firm that 
defended many brokers and brokerage firms; 
former intern for the NASD Arbitration Depart- 
ment; a published author and coauthor of 
securities arbitration articles; and an approved 
Arbitrator for the NASD and NFA. Referring 
attorneys are gladly paid in accordance with 
Florida Bar rules. Blum & Silver, LLP, 12540 
W. Atlantic Bivd., Coral Springs, FL 33071; 
phone (954) 255-8181, fax (954) 255-8175, 
1-877-STOCK-LAW. 
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Lawyer Services 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $315 
(US., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 
INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attomeys only - applications, Section 8 
& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 
TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 


Damage & Financial Expert 


¢ Lost Profits 
_e Business Valuation 


¢ Loss of Wages 
¢ Loss of Benefits 


B. Michael Grant, CPA 
1095 Jupiter Dr., Ste. 7, Jupiter, FL 33458 
772.932.4066 barry@bmichaelgrantcpa.com 


20-Year's Experienced 
www.bmichaelgrantcpa. com 


FREE! HCAI MEDICAL TE t 
OF MEDICAL RECORDS! * 


FREE! WRITTEN REPORT IF CASE HAS 
NO MERIT! 

FREE! ON GOING CONFRENCE TUTORIALS! 
Billions & Billions of dollars have been awarded 
to our clients in 22 years. Over 12,500(+) 
REPEAT Law Firms in 40 states. Preeminent in 
U.S. We have the perspicacity to bring you “up 
to speed” quickly & refine your presentations. 
Our specialty is preparing counselors new to this 
arena. Our Fee $395! No bills, nothing to sign. 
Depo & courtroom questions free. Avoid name 
sellers - they have “plants” infesting their lists! 
STRONG testimony for Plaintiff & Defense. 

Health Care Auditors, Inc. 

10126 Sorenstam Drive 

Trinity, Florida 34655 

Toll Free 877-390-HCAI 

Facsimile 727-375-7826 

Telephone 727-579-8054 


All major credit cards accepted. 


CONSUL" 
TO THE 4. 


Drive Gainesville, FL 32608 
373-9031 F: (352) 373-9099 


CONTINGENCY CONSTRUCTION CLAIMS 


Delay Claims eLiens 
¢Contract Disputes *Surety Disputes 
*Bond Claims *Defect Claims 


Experience is the Difference! 

With more Board Certified Construction Lawyers under one roof 
than any other law firm in Florida, we’re familiar with the 
dynamics of the construction process. We know how to actively 
manage claims and disputes and get them resolved in a timely and 
cost effective manner. 


For more information, visit our website at www.robertsongroup.org 


if it's a question of 


Safety... 


The answer must be 


Professional 


Engineering, Safety, and 
Security Experts 

(All Disciplines) 
Professional Safety Incorporated 


1.800.562.7233 Located in the Palm Beach Area 


Have you ever wished you could sit down and talk in complete confidence with 
someone about your law practice—someone whose drinking or drug problem may 
have been worse than yours; someone who can tell you what drinking/use of drugs 
did to his or her practice, family, and health? Or maybe just someone to listen with 
an understanding heart rather than with judgment and condemnation? 


Have you ever thought what a relief it would be, without any cost whatsoever, to be 
able to talk frankly with just such a person—a person who is solving problems just like 
yours and is living happily and usefully? 


Now you can. Call the Florida Lawyers Assistance, Inc., hotline 
at 800/282-8981. 
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Services 


CIRCUMVENT THE CAPS ON MEDICAL MALPRACTICE 
with in-depth medical testimony of physical damages caused by pain. 


ME D Witness, Ltd? FREEDOM 


medical cnet lial medical malpractice, personal injury & disability claims FOR MORE 
BILLABLE HOURS 
Med-Witness provides 
quality medical experts , Bankruptcy Petition Processing 
any field of health care — Under New Reform Law 


847-673-4422 Best Case Software 
ECF Filing 
FREE YOUR STAFF to work on 
more complex cases! Eliminate all 
time consuming details and let us do 


Chapter 7 & 13 


Expert Witness Testimony 
For Insurance-Based Litigation 


he work! 
INSURANCE METRICS CORP. —_ 
Experienced in: Visit our website at: 
Agent /Actuarial Malpractice, Surplus Lines www.bankru te coordina r.com 
Bad Faith, Coverage, Applications, Regulation picy en 
Damages, Standards of Care, Reinsurance Email: be@bankruptcycoordinator.com 
Liability, CGL, WC, Auto, HO, Disability 

Health, Life, Annuities, Ins. Agency Valuations Contact Us: 

Bill Hager, President cai 561-995-7 429 727-364-6333 


Former Insurance Commissioner 


Former Property Casualty CEO Full background at: 


www. expertinsurancewitness.com 


DELTA 
omnis Expert Construction Consulting 


Challenging legal issues require seasoned experts. 
e Contract Audits / Fraud Investigations 

e Schedule Delay Analysis 

e Construction Defects Investigations 

e Termination / Bankruptcy / Surety Bond Claims 


Delta Consulting Group is a national firm with an international reach of professionals 
experienced in construction, engineering, forensic accounting, litigation support, expert 
witness, financial, economics, insurance, surety, real estate and dispute resolution. 
Serving all of Florida 
Miami: 305.421.6379 - Gulf Coast: 850.932.7365 - www.DELTA-CGI.com 
Offices Nationwide 


St. Jude Children's 
Research Hospital 


ALSAC + Danny Thomas, Pounder 


Call now to help. 
1-800-996-4100 
Saving children. www.stjude.org 
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Please announce your verdict. You can’t wait to reveal it on Oprah. 
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‘Lawyers Profession 


(“ten ants in common”) (“tenants in common”) 


v Smart Tools on Westlaw 
On Westlaw”, your word searches turn up more on-point results — and nothing more. 
It's simple. It's smart. And very forgiving. A query can contain a misspelling, a term 
that doesn’t exactly match the author's language — even an extra space. On some 
systems that will waste time or worse, miss cases, statutes or regulations. But the 
Smart Tools” “Did You Mean?” function can catch typos, even suggest related terms. 
You might say it fills the gap between what you type and what you mean. 


For more information, go to westlaw.info 
or call 1-800-977-WEST (9378). 
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